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Abstract

The European Soil Framework Directive was the first policy approach of soil protection at the European level. It
had an objective to protect soils across Europe and maintain the sustainability of soil functions. Notwithstanding
the significance of the directive along with both the current state and the trend of the soil in Europe were
negative, it had been strongly blocked by five member states of the European Union since it was adopted in 2006,
encompassing the UK, Germany, France, the Netherlands, and Austria. The proposal was withdrawn formally on
21 May 2014 by the European Commission without any official statement of reasons. Consequently, this study
aimed at the reasons for the withdrawal and the amendments to the directive, which contributed to restoring its
role in soil conservation. It ascertained the reasons and proved some recommendations principally via a
deductive approach and qualitative research. The results demonstrated that the resistance of the five main
blocking countries was the direct factor in the withdrawal. Behind the statements of opponents, financial
difficulties and political issues were the possible underlying reasons. Hence, the European Commission could
arrange more meetings and change some provisions to eliminate the misunderstanding with its member states.
On the other hand, it is sensible for the opponents to be more flexible to deal with the directive, for instance,
establishing the benefits from the articles as well as more approaches for solving the problem of financial
shortage.
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1. Introduction

Soil is the zone where plants grow roots, the foundation for terrestrial life, the basis for a great deal of economic
production (Environment Agency, 2004). It is the medium for plant growth in agriculture (European
Environment Agency (EEA), 2010), comprising transportation and storage. Soil can be considered as a ‘Coupler’
by virtue of providing an essential connection between the components - pedosphere, hydrosphere, atmosphere,
biosphere, lithosphere (ESBN, 2015), and a ‘regulator’ water supplies with a myriad of micropores which absorb
and store the moisture over the period of rain or snow falling upon the land for subsequent utilisation (Plant and
Soil Sciences e-Library). In terms of protecting the natural environment, soil has the capability to neutralise and
decompose potential contaminants as a natural filter, along with reallocating the excess water to the ground or
surface water (Blum, 2005). It also plays a significant role in urban development. For instance, it is a medium of
landscaping and engineering, supplying the foundation upon which the buildings, roads, and other infrastructures
constructed. (ESBN, 2015).

Healthy soil is considered an essential component to agricultural production, with the capability of supporting
the ecosystems on which economic activities and livings rely (European Union, 2006). Land degradation
provokes a great deal of direct or indirect costs and consequences. Soil erosion results in the loss of nutrients,
which weakens the production and livestock carrying capacity. Additionally, environmental services are caused
to lose, and malnutrition as well as poverty become more severe, viz., more financial burdens create on the
society, all of which are at considerable cost (Kirui, 2016). Not only does the cost of remediating contaminated
sites vary from EUR 30 000 per site to EUR 620 000 per site, but more than 43 % of total expenditure is
generally derived from the public budget in 2008 (Pérez et al., 2018). In light of a study in 2017, European
countries loss EUR 1.25 billion in annual agricultural productivity and loss EUR 155 million in the gross
domestic product due to soil erosions (Panagos et al., 2017).
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Nevertheless, the ability to perform these aforementioned functions are weakened and even lost without
countering (EC, 2002). Over 20 years ago, soil degradation in 28 EU Member States impinged upon an
approximate amount of 114 million hectares of land, which is over 35 % of the land area in Europe (Oldeman,
1992). In recent years, there are approximately 2.8 million sites that suffered and are suffering from polluting
activities in these countries (Panagos et al., 2017). Moreover, there is a general lack of consciousness as regards
soil conservation. As far as environmental issues, the majority of the public are familiar with air and water
pollution. The acquaintance of the importance of soil protection is limited, which gives rise to the lack of
protection awareness. Not only do merely nine EU member countries hitherto have set the specific act upon soil
protection without the assistance from the EU, but there is a dearth of long-term consideration of a wider
protection of soil functions.

The European soil framework directive (SFD), which is a significant legislation in terms of solving soil issues
with the objectives to protect soils across the EU and ensure sustainable utilisation of soil, filled in the gap
indicated above. It was the first specific legislation on soil protection at European level, proposed in 2006. After
eight years, however, the aims of the directive were failed and the proposal was formally withdrawn on 21 May
2014 by the European Commission (EC) without any progress. There was merely a document published in the
Official Journal of the European Union informing the withdrawal. A blocking minority encompassing five EU
member states - the UK, Germany, France, the Netherlands, and Austria, objected to the proposal from the very
beginning. Furthermore, Malta was afterwards in sympathy with them. The overriding aim of this paper is to
understand the reasons why the European soil framework directive failed and to offer some recommendations for
how it can be taken forward.

2. Analysis of the SFD
2.1 Background

Although there were more than two hundred of environmental directives and regulations, there was no specific
soil legislation or legal instrument directly concerned with soil protection at the EU level (Kraemer, 2004) until
2006. In September 2006, the EC adopted a Soil Thematic Strategy to fill the gap in European environmental
legislation and to provide a more holistic approach to soil protection in the EU (EC, 2016), which comprises a
proposal for a framework Directive on the protection of soil, as the optimum medium of ensuring a
comprehensive approach to soil protection (EC, 2006b). However, some member states, including the UK,
Germany, France, the Netherlands, and Austria, strongly disagreed with the directive. Due to the constant block
by these countries, the directive was finally withdrawn in 2014 (Official Journal of the EU: C153, 2014).

2.2 Merits and Breakthroughs

At the European Community level - Actions at EU level are the essential additions to the member states making
decisions (EC, 2006b) with three main factors and benefits. First, European soil protection policies have valuable
influence on global dimension. The EU can play a leading role internationally, facilitating the transfer of
expertise and technical assistance whilst at the same time ensuring the competitiveness of their economies,
whereby establishing an appropriate and coherent framework which will translate into better acquaintance and
management of soil (Glesner et al., 2014). Second, uniform actions can prevent internal conflicts. A common
soil framework promotes the accordance of soil protection obligations of land administrators, thereby increasing
the stability of the internal market and reducing the distortion of competition between member states (Glasner et
al., 2014). Policies at EU level also contribute to European integration. Article six of the European Community
Treaty provides that it is required to integrate the field of environmental protection in all EU sectoral policies to
facilitate sustainable development (European Union, 2002), along with the enhancements of economic, social,
territorial cohesion and solidarity among EU member states.

Consistency with the other policies and objectives of the Union - This proposal, which aims at the protection of
the capacity of soil related to agriculture, environment, nature protection, and urban applications, corresponding
to the objectives of the Article 174 of the EC Treaty (European Commission, 2006). Additionally, the proposal
provides that it is important to ameliorate the state of soil at the source and the polluters ought to discharge a
relevant duty, according to the precautionary principle, polluter pays principle, along with the Prevention
Principles (European Commission, 2006).

Highlight the importance of the community - The directive incorporates considerable opinions from a wide range
comprising 287 organisations together with 1,583 people, involving national, regional and local administrations,
environmental organisations, the EEA, the unions, science and research institutes, landowner organisations and
farmer organisations (EC, 2006¢). There are two comprehensive reports completed by these working groups.
One is regarding the state of soils in Europe as well as the relevant suggestions in 2004, with the intention of
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advancing a soil legislation at EU level (EC, 2006c). The other one is on the statistical analysis of all questions
in the Impact Assessment (EC, 2006e), encompassing the process that how the feedback has been taken into
account and nationality distribution of the interview targets.

2.3 Limitations

Unclear and vague — The SFD has several requirements. It proposes that during the planning process with
the intention of maintaining the soil functions as many as possible by means of taking a set of appropriate
actions (EC, 2006b). Nevertheless, it does not provide specific guidelines and implementation measures to
meet the requirements. With regard to the specific measures, it is likewise ambiguous, which gives rise to
the different understanding of the articles. Ambiguities not only results in the uncertainty to the national
authorities but in a possibility of the complete resistance (Wallace, 2005).

Stick on the uniform and fixed approach - It is unreasonable to force all member states to adopt the same
method, given that there are many differences among European countries especially related to the extent of
soil degradation, although the directive realises that 'Wide differences between national soil protection
regimes, in particular as regards soil contamination'. The two opposite demonstrations seem that the
directive is considered self-contradictory to a certain extent.

Hamper the existing national soil protection legislation — There might be a considerable discrepancy
between SFD and existing policies of Member States. Article 12 (EC, 2006¢) claims that Member States
should ensure there is a soil status report available to the competent authority and to the other party in the
transaction, in order to sell a polluted or potentially polluted site. This proposed Article may interfere with
the national procedures for land transfer. For instance, buyers in Great Britain are free to further investigate
the risk involved for them with their options, and the value of this investment will be disproportionately
decreased by virtue of the time along with the cost involved in completing the impact assessment report
(Scottish Executive, 2007).

Put economic and ethical pressure on authorities — The proposal declaims that other countries are in
considerable need of expertise and technical assistance (EC, 2006¢), and Article 15 (EC, 2006¢) requests
the EU member states to take measures to transfer the acquaintance and experience as regards the
sustainability of the soil functions. These declarations may prompt reluctance to comparatively more
developed countries. Moreover, Member States were urged to establish specific funding mechanisms, with
the responsibility for the orphan contaminated sites which cannot be held liable for the pollution under
national or Community legislation or cannot be made to bear the costs of remediation (EC, 2006¢). This
provision is stressful to local governments, since the environmental liability could be difficult to exercise,
in particular in the contaminated zones with a long history where it is difficult to state the personal
responsibility for the pollution. As a result, the majority of the payment will be charged to the authorities.
This result undoubtfully put considerable economic pressure on authorities.

Mandatory restrictions - One of the provisions in the proposal is: Appropriate measures are needed to limit
soil sealing, for instance by rehabilitating brownfield sites, thereby reducing the depletion of greenfield
sites; Where sealing does occur, the member states should provide for construction and drainage techniques
that would allow as many soil functions as possible to be preserved (EC, 2006¢). This provision
demonstrates that the requirements of the EU are mandatory, which violates the original intention of
European Directives and the SFD. It should not be ignored that a European directive is a form of legislation
which merely discharges a duty regarding ‘directed’ at the member states, with leaving the choices of
approaches and methods to the national authorities (Wallace, 2005).

3. Reasons for the Withdrawal
3.1 Direct Reasons

The proposal of SFD took every step with difficulty. It met with considerable opposition from a minority of
countries in the Council of Ministers at the outset (Hasegawa, 2016). These ‘blocking countries’ are listed above.
Negotiations between member states had been ‘very, very difficult’, according to one EU official once close to
the discussions (EURACTIV, 2007). France, Finland, and Sweden merely expressed skepticism about the new
law, but opposition from these member states was less rigid. But France ultimately sided with the UK and
Germany, who also received backing from Austria and The Netherlands. Notwithstanding the support of 22 other
EU member states and “various attempts” by the Portuguese EU Presidency to reach a compromise, a qualified
majority could not be reached (Hasegawa, 2016).

The direct reason for the withdrawal is the constant disapproval. What the limit is that there is no official
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document exhaustively recording the event, and just a few research papers mentioned it. As a result, there are
merely seven statements available online. All the statements and the articles possibly corresponding to the
statements are listed in Table 1 below:

Table 1. Statements from the opponents

Blocking ) )
) Statements Corresponding articles
countries
) Article 12:
The UK is concerned about )
- ) o Member States shall ensure that the owner of that site or the
additional policy obligations as . . .
) o prospective buyer makes a soil status report available to the
well as a possible restriction on ) ) ) .
) competent authority referred to in Article 11 and to the other party in
housing developments )
the transaction.
The United SFD would lead to
Kingdom ‘disproportionate’ cost with a Overall
negligible environmental benefit.
The UK has particular
geographical circumstances with
. Overall
a low risk of transboundary
effects
German, SFD breaches the ‘subsidiarity
. L Overall
Austria principle’

Austria, France,
Germany,

the
Netherlands,
the United
Kingdom,
Malta

It would be too expensive to
implement SFD (like cleaning up

contaminated sites)

Article 1 (or Overall):

This Directive establishes a framework for the protection of soil and
the preservation of the capacity of soil to perform any of the
following environmental, economic, social and cultural functions. To
that end, it lays down measures for the prevention of soil degradation
processes, both occurring naturally and caused by a wide range of
human activities, which undermine the capacity of a soil to perform

those functions.

SFD would place undue extra

trouble on countries which has

already implemented specific soil ~ Overall
policies or legislation at the
national level.

Article 4:

SFD unfairly places the burden of
liability on land-users rather than

those responsible for soil damage.

Member States shall ensure that any land user whose actions affect
the soil in a way that can reasonably be expected to hamper
significantly the soil functions referred to in Article 1(1) is obliged to

take precautions to prevent or minimise such adverse effects.

3.2 Underlying Reasons

3.2.1 Great Expense and Business Interruption

The Soil Framework directive may cause great expense. Not only does it cost exceedingly, but it can be
considered a stumbling block in earnings. The Soil Framework Directive may substantially impinge upon the
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approach of identifying the contaminated sites. It requires the landowners and administrators to take appropriate
measures to assess the soil with contamination level, which is obliged to be listed in the National Registry (EC,
2006c¢). This requirement will put an extra financial burden on both the landowners and National Registry, which
signifies that it is necessary and mandatory to recognise the elaborate system in place (EC, 2006d).

Moreover, there is a thorough budget in the official document SEC(2006)620 (EC, 2006¢). Take the data on the
cost of dealing with contaminated sites as an example. The prior survey serves as the very beginning of the
inventory process. This stage primarily encompasses a desk study on existing information, based on which
potentially contaminated sites are identified. In agreement with the Soil Framework Directive, this procedure
will be required to be carried out within 5 years after its transposition. At the first stage, the total costs for the EU
member states could be monetised according to the existing available information from 13 Member States which
have already carried out or are in the moment carrying out such a prior survey, as well as the Dutch inventory
‘Landsdekkend Beeld’ (EC, 2006e). The estimated additional costs in total for the prior survey are EUR 51
million to EUR 255 million per year for all the member states for the first five years after their transpositions of
the SFD. Table 2 (EC, 2006¢) shows the results.

Table 2 Estimated additional costs to establish a preliminary survey (first five years)

Types of cost Cost amount (million)

»  Costs of preliminary survey > €680
» Expenses already incurred and identification

already carried out by 13 Member States (25% of > €170

the total)
»  Already planned expenditure in Member States is > €55

50% (since 13 Member States will continue)
»  Additional costs for EU25 » €51 ~255 per year (for five years)

In terms of the concern from the UK about additional policy obligations as well as a possible restriction on
housing developments, implementing the directive might be a stumbling block in the mechanism of making
money. For instance, as the price of the land might have changed due to present contamination, which has to be
made public it might affect the house owners as the price of their house could rapidly fall due to such
contamination (Scottish Executive, 2007).

3.2.2 Economic Frustration

Europe abruptly ran into a severe financial crisis in 2008, followed in many countries by a second recession in
the period 2010-2012 (Clench, 2017), which caused radical changes to the economic strategies of many states,
with concomitant effects upon a range of policy sectors (Burns, 2016). The negative impact of the crisis on the
environment is obvious. First, participants are worried about the situation that the momentum will be diverted
amid the economic crisis in the worldwide environmental movement. Since it is reasonable for the government
policies to prioritize employment fixes and fast economic development. Moreover, there is another apprehension
that approved policies are possible to be pending for a long period by virtue of the cost. In terms of the
enforcement, notwithstanding there is no assessment of the influence of the stimulus investment of the regimes
on the predominant industries, the participants predict that it is possible to arouse a couple of issues,
encompassing weak regulatory oversight, heavy energy consumption, along with heavy pollution. In addition,
the weakening of the market together with the strengthening of government intervention is likewise a
considerable potential trouble. It may result in a set of further administrative issues with individual interests
exceeding national ones, which comprises the local enterprises that are deleterious to the environment, as well as
the purposes of the citizens and national environmental goals (Zhang, 2009).

3.2.3 Political Conflicts

Not comply with the Subsidiarity Principle - Drawing all objects and approaches at a European level in
legislative proposals dealing with the various soil threats is not considered compatible with the subsidiarity
Principle (EC, 2006d). SFD was considered an interference in domestic policy. The British and German
governments asserted that the EU had no business to regulate soil because it is not a cross-border issue
(Stankovics, 2018). It is suggested that notwithstanding a majority of the European countries have no
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legislative text or framework, it is significant to pay attention to the minority which has enacted their own
soil protection policy (Scottish Executive, 2007).

Difficult to unify all the member states — Since countries vary in their regulatory styles and philosophies
(Richardson 1982; Vogel 1986), the governments should concentrate on not only the level of standards, the
degree of scientific uncertainty acceptable prior to imposing European approaches, the amount of
administrative or regional flexibility desirable, but the type of policy instruments which are utilised to be
employed (Wallace, 2005). All of these factors are not considered in the proposal of the SFD.

A change of sovereign brings a change of decision - The governments of the EU member states vary their
positions over time if either the economic and environmental conditions change or a new government with
different policy priorities come to power. For instance, the United States Department of Energy did not
modify its opinion which objected to a European proposal at that time, until the French presidency (Wallace,
2005).

4. Discussion

One reason for the withdrawal is that the opponents complained about the great expense. Indeed, as shown in the
official documents SEC(2006)620 (EC, 2006¢), there is a list of budgets in detailed. Although it does not cost
little, the opponents ignored that the benefit will finally offset the capital and exceed it. For instance, it will cost
€50 - 290 million per year for the member states for the first 5 years, while the budget will be up to €240 million
per year in years 6-25, with only €2 million per year in total afterwards (EC, 2006e). Apart from the decline in
the cost, there is a great deal of priceless benefit, encompassing: Address soil protection and combat soil threats
systematically, effectively and efficiently; adopt more targeted and efficient measures; plan in the mid and long
term their strategies to combat soil degradation in their territory; stimulate sustainable use of soil, and take a
preventive approach thus saving costs so far borne by society to a far greater extent than the additional costs of
the SFD. As a result, it is thoughtless to merely concentrate on the cost.

The opponents, in particular the UK, announced that the SFD will restrict the source of income. It is said that
there is a negative effect on housing development since the directive requires member states to ensure that the
owner of that site or the prospective buyer makes a soil status report available to the competent authority referred
to in Article 11 and to the other party in the transaction (EC, 2006¢). However, they are merely concentrated on
the turnover of trading the land without a judgment that if the land was contaminated, alternatively how much
the contaminated land would be harmful to the health of residents who live in pollutants. The people who are
living in a contaminated environment not only will catch a variety of illness, as well as their offspring will have
many strange and serious genetic diseases. Provided that the majority of the population are unhealthy, it is of no
consequence to accumulate a great deal of wealth. Given that this result is considered a disaster for a country,
even for all mankind, the Article 11 in the SFD is necessary and urgent.

In terms of the politic factors, it is much more complicated to address a conclusion. Since political science
contains a wide range of theories, encompassing politics, psychology, the Game Theory. As the analysis in the
Section 3.2.3, a decision is influenced by the current authority. New governors will always adopt the styles
which have accompanied them for many years. Moreover, there will be a set of replacement for old habits, for
instance, slogans, thoughts, or principles. As a result, it might be unfortunate under the governance which held
no interests in the directive. On the other hand, given that the proposal for the SFD was pending in the period of
eight years. This circumstance might be regarded as an escape. It is complicating to solve the issues of soil, with
a long-term plan, implementation, and monitor. There might be a willing of the current authority to hand over
such an exacting assignment to the next leadership.

5. Recommendations

According to the discussion above, both the blocking minority and the EU have the responsibilities for the
withdrawal of the proposal for SFD. It is necessary for them to conduct more negotiations, along with the
concessions between each other to a certain extent. This chapter provides a couple of suggestions separately
referring to the EU and the opponents.

It is more effective for the EU to replace the penalty with rewards. Punishment is easy to cause rebellious
psychology, which do not contribute to the implementation of SFD. Therefore, the EU can discard the penalty
provision and try to adopt a reward system. For instance, those countries which complete missions can have the
policy of tax reductions and exemptions. Additionally, the EU should reconsider the Subsidiarity Principle.
Given that the opponents are unsatisfied with a couple of mandatory articles, it is reasonable for the directive to
modify some articles which leave enough space for member states to identify the most appropriate approaches.
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Moreover, the EU regulations on soil should be designed to intervene only where action is required (European
Union, 2013).

There are more suggestions to the member states. It is probably of more reasonableness to consider the
expenditure from another perspective, change the attitude towards those in poverty, become more objective and
considerate to the SFD.

It would not cost much - The opponents argue that it would be expensive to implement the directive. It
should be noted that the high costs of cleaning up contaminated sites, in reality, is an argument in favour of
this directive, since only if there is an obligation to de-pollute can it prevent the deleterious influence and
avoid the contamination in the future. Provided that soil degradation does not cease currently by means of a
harmonising EU directive, the subsequent cost to the economy could run into billions (EEB, 2011). In the
longer term, the benefits for the member states will outweigh the costs. European countries ought to be
confident and believe that costs will decrease, as some threats will totally disappear in some areas. Benefits
will increase with time, as soil fertility and soil functions are restored. Benefits will also accrue gradually as
measures taken begin to have a positive impact across a range of areas where the current costs of
degradation are felt (EC, 2006d).

Not being resistant to those in poverty but seeking cooperation - The rich, northern environmental
proponents may not be willing to give assistance to the poorer, southern states, which is the conflicts of
interest that emerged between leaders and laggards. The leaders refer to the countries like Germany, the
Netherlands, Sweden, and Denmark, i.e. the richer, northern states - whereas the laggards are the poorer,
southern states like Greece, Spain, Portugal, and the new member states. It is accessible for the rich to
refuse to do involuntary charity, but they can treat it as a win-win cooperation with the benefits and
investment priorities, including local cheap labor, strengthening international friendly relations, and
stabilising the safety in the world. The investment in Africa by China is a corresponding case. While
Europeans and Americans consider Africa a troubling source of instability, migration, and terrorism, it is
affluent with myriad precious minerals - oil, copper, cobalt and iron ore. It has markets for Chinese
manufacturers and construction companies. Additionally, perhaps, it is a promising vehicle for Chinese
geopolitical influence.

Eliminate misunderstanding - The opponents argue that an exceedingly rigid implementation of the SFD
may give rise to the infringement of national standards (EEB, 2011). In contrast, the directive will not
intervene in the existing domestic legislation. It declaims that the uniform provisions are merely the
minimum standard aimed at the member states, viz., provided that there is a higher standard legislation in a
domestic law, the citizens in that country should adhere to their own legislation. Therefore, the opponents
might misunderstand the directive.

Become more thoughtful. It is pointed out that the SFD is not compatible with the Subsidiarity Principle.
The opponents claim that the issue of soils can be best addressed at national and regional levels, given that
the soil is a matter of national interest by its nature. Nevertheless, they thoroughly ignore the transboundary
impacts of soil deterioration.

6. Conclusion

The importance of soil protection is to maintain the soil functions which signifies the sustainability of the natural
environment and human society. Given that ameliorating the state of the soil in Europe is one of the ultimate
objectives of the SFD, it is likewise of enormous importance. Although the directive has several merits and even
breakthroughs, there is considerable room for improvement.

While there was no official statement to explain the reasons for withdrawing the SFD, it can be analysed that
there is a couple of direct and indirect factors giving rise to the withdrawal. A blocking minority which is
organised in the five EU member states is the direct factor. The reason why they refuted is that a high additional
cost along with a reduction in business are raised with the SFD. Moreover, they deemed that the directive did not
comply with the Subsidiarity Principle, and it is difficult to unify all EU countries. The position of the opponents
might be related to the sovereign of that period, since governments alter their positions over time, if either the
economic and environmental conditions change or a new government with different policy priorities comes to
power.

All things considered, it seems reasonable to assume that notwithstanding the failure of the SFD induced by
integrated reasons, it is possible to take it forward via a couple of amendments of the directive and more
negotiations between the EU and its member states. Not all the complaints from the blocking minority are
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corresponding to the fact, since there are several misunderstandings and false judgment about the directive. It
can be summarised that the withdrawal is related to both the EU and the opponents.

Inasmuch as there are seldom published copy of documents and literature, this paper mainly depends on the
author's understanding and analysis, with endeavouring to search for other papers as many as possible to support
the opinions. It also reflects that the acquaintance of the withdrawal of the directive and soil conservation
remains extremely poor. Hence, with regard to the future study, it is more sensible to directly ask the EU officials
for relevant copies of documents, especially for the record of every meeting, for instance, the videotape.
Alternatively, interviewing the officials via flying to Luxembourg is an auxiliary, more reasonable, and an
interesting approach.
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