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Abstract

In a recent debate over the radio in Botswana on the death penalty, the majority of callers seemed to be in favour
of the death penalty. The purpose of this paper is to clarify that capital punishment is cruel, inhuman and
degrading contrary to the norms set out in the Convention against Torture, the optional protocol to the United
Nations Covenant on Civil and Political Rights (ICCPR) on the abolition of the death penalty. The methodology
of this paper is to invoke the South African sentiment and international treaties to buttress the notion that death
penalty amounts to the taking of a human life and is tantamount to the infringement of basic human right to life
as enshrined in both the Botswana and the South African Constitution. South Africa heeded to this call and
abolished capital punishment, whereas Botswana not only includes capital punishment in its constitution, but
couched this form of punishment in a mandatory fashion. In the Botswana case of Ntesang v State however, the
decision of execution by hanging attests to the cruelty and inhumanity of capital punishment. Under the
influence of international treaties and conventions the particular judge in this case invited the state to outlaw the
death penalty. The judge warned though, that the judiciary cannot rewrite the Constitution. The legislature can do
it as it is the arm of government vested with law making powers. In order to materialize such a venture,
Botswana must also take into account international treaties and conventions in the interpretation of its domestic
legislation. Although Botswana does that, as seen in the light of section 24 of the Inferpretations Act and the
Unity Dow-case, it is done in a cursorily fashion. For this reason, Botswana has also to consider the South
African stand on the death penalty. South African case law is not binding but merely persuasive. The South
African position is the most appropriate model of comparison, seeing from the fact that capital punishment was
also exerted during the apart-regime. The subsequent abolishment of capital under the new regime must served
as a harbinger for Botswana to follow in the footsteps of its neigbour (South Africa).

Keywords: right to life, death penalty, mandatory sentence, ideology for life, cruel, inhuman and degrading
treatment

1. Introduction
1.1 Mandatory Nature of Capital Punishment

A constitution limits the power of the government in two ways. First, it imposes structural and procedural
limitations on the exercise of power and secondly, only through the operation of a Bill of Rights, may
substantive limitations be imposed. The latter notion, which is of more concern to this research, entails that the
state may not use its power in such a way as to violate any of a list of fundamental human rights of its citizenry
and that it has a corresponding duty to use its power to protect and promote these rights.

This rule is articulated in section 11 of the South African Constitution, Act 108 of 1996 that everyone has the
right to life. By committing itself to a society founded on the recognition of human rights South Africans are
required to value the right to life above all others. Entrenchment of the right to life enables the state to take a
leading role in re-establishing respect for human life. It means that the state should even refuse to destroy the life
of criminals (Note 1).

The South African notion on the death penalty stands diametrically in opposition to the Botswana view on the
death penalty. Botswana imposed a mandatory nature of the death sentence in section 204 of its Penal Code. A
mandatory death sentence amounts to an arbitrary deprivation of life sanctioned by the state. Section 7(f) of the
Resolution 2005/59 of the United Nations Commission on Human Rights urges states that the death penalty is not
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to be imposed as a mandatory sentence. Mr. Philip Alston, the United Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions concluded in his report to the United Nations Commission on
Human Rights that “The mandatory death penalty ... precludes the possibility of a lesser sentence being
imposed...” (Note 2).

The mandatory nature of the death sentence hinges upon mitigating factors or extenuating circumstances.
Extenuating circumstances are: “Facts bearing on the commission of the crime, which reduces the moral
blameworthiness of the accused as distinct from his or her culpability.” (Note 4). A legal test to determine
extenuating circumstances shall be the following: (i) Whether there were at the time of the commission of the
crime facts or circumstances which could have influenced the accused’s state of mind or mental faculties and
could serve to constitute extension; (ii) Whether such facts or circumstances, in their cumulative effect, probably
did influence the accused’s state of mind in doing what he or she did; and (iii) Whether this influence was of
such a nature as to reduce what he did.” (Note 5).

These guidelines serve, on the one hand, as conduits for judges in Botswana to exercise their power to take into
account extenuating circumstances (Note 6). Seeing from the conservative nature of the Botswana bench and the
number of executions to date, this paper reasons to the contrary that the Botswana courts do sincerely fathom the
guidelines as stipulated above. The former president F.G. Mogae lamented the fact that the courts were reluctant
to impose the death penalty despite the fact that they were empowered to impose the same in the absence of
extenuating circumstances.

In paying heed to these extenuating circumstances, judges will be able to remove the mandatory aspect from the
sentencing for all capital offences. On the other hand, if Botswana is to ratify the Optional Protocol to the UN
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, it will be able to
remove mandatory death sentences gradually but surely.

Botswana Courts are in terms of section 24 of the Interpretation Act (of Botswana) been required to rely on any
relevant international convention in the interpretation of domestic legislation.

1.2 Research Objectives

The paper provides a way for a possible abolition of the death sentence or penalty. The paper opted for an
exploratory study using the open-ended approach theory, and the article draws on or demonstrate knowledge of
the latest research-based literature on the topic. The latest Botswana cases, such as Ntesang and Kobedi, which
dealt with the death penalty in the country are being treated in this study. The research may lack generalisability
in that it is confined to the Africa continent. Cursory references are made to international treaties, but it is just to
muster alliance for the abolition of the death penalty. The finding of the research holds that the death penalty is
an inhuman punishment.

2. Evolution from an Archaic Era to a Modern Democracy vis-a-vis Capital Punishment

Capital punishment was tolerated as a necessary tool for an archaic age that was still blind to consequences of a
society (Note 16). It must never be viewed as a permanent solution to the problem of violent crime. It is because
it is retributive and the current trend is to move towards restorative justice. More so, because retribution has
dismally failed to eliminate or even reduce the occurrence of murder in our society.

The 12" century judge was limited in his options of punishment. Without sophisticated prison systems or reliable
judicial apparatus, there was no conceivable solution to the problem of repeated offenders (Note 17). There were
no police networks to actively protect against marauding bands of outlaws, nor was there a prison system to
ensure the safe isolation of dangerous individuals. (Note 18).

Fortunately, these conditions simply do not exist today. We can protect society without killing its worst offenders.
Capital punishment is therefore no longer an utopian expectation (Note 19).

We have the means and opportunity to isolate a dangerous criminal in such a way as to never place society in
danger again. Escape is rare and virtually unknown in the highest security prisons. The police network of modern
societies is so advanced that even if a criminal does escape, he will have to voluntarily remove himself from
society, if he is to avoid recapture. It simply is no longer necessary to kill someone in order to provide society
with sufficient protection against direct attack in future (Note 20).

In the 20™ century, we believe that each individual is entitled to the basic rights to life, liberty and property and
that government exist in order to protect those rights.

Now that criminals and offenders can be dealt within means short of execution, we must seek to do so. In
demanding the criminal’s life when his removal from society is sufficient reflects an earthly pursuit of
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vengeance.
3. Respect for Life: A South African Sentiment

Governments must respect individual’s basic fundamental human right, the right to life. This right is to be
protected by law (Note 23).

In S v Makwanyane 1995 (3) SA 391 (CC), which dealt with the constitutionality or not of the death penalty, the
Constitutional Court of South Africa described the rights to life as the most important of all human rights. Langa
J asserts in the particular case in paragraph 217: “the right to (and respect for) life is the most fundamental of all
rights, the supreme human right.” By committing ourselves to a society founded on the recognition of human
rights we are required to value this right above all others (Note 24). The right to life is linked to a person’s right
to dignity which is inherent. Respect for life can also be linked to the African philosophical concept of ubuntu.
The dominant theme of ubuntu undergirds the notion that the life of another person is as valuable as one’s own
(Note 25).

The South African sentiment about the death penalty is forwarded by Chaskalson J, who rejected an argument
that those convicted of murder have forfeited their right to life. Chaskalson J says: “Constitutional rights vest in
every person, including criminals convicted of vile crimes. Such criminals do not forfeit their rights under the
Constitution and are entitled, as all in our country now are, to assert these rights, including the right to life...”
(Note 28)

Chaskalson J held in the Makwanyane-case that the death penalty, which is an infringement of the right to and
respect for life, a cruel, inhuman and degrading punishment. Other members of the court also found that the
death penalty violated the right to and respect for life (Note 29).

On the strength of these observations, the death penalty remains therefore an unconstitutional form of
punishment in the South African context.

4. The State as Protector and Enforcer for the Right to Life

The Constitutional Court held, in the Makwanyane-case (supra), that whether one sees the death sentence as
forming part of the state’s duty to protect life or not, it remains a form of punishment which needs to conform
with the Bill of Rights and in particular, with the prohibition of cruel, inhuman or degrading forms of punishment
(Note 30).

In Mohamed v President of the Republic of South Africa 2001 (3) SA 893 (CC), the court inclined states not to
extradite individuals to jurisdictions where they may face the death penalty. In this case no assurance had been
sought from the US authorities that Mohamed would not be subject to the death penalty if he was to be removed
to the United States. This can be regarded as a violation of the state’s duty to protect the right to life: “The
removal of Mohamed to the United States could not have been effected without the co-operation of the South
African immigration authorities. They co-operated well knowing that he would be put on trial in the United
States and faces capital charges. They must also have known that there was a real risk that he would be convicted,
and that unless an assurance to the contrary were obtained, he would be sentenced to death. In doing so they
infringed Mohamed’s rights under the Constitution and acted contrary to their obligations to uphold and promote
the rights entrenched in the Bill of Rights.” (Note 31). The court declared the conduct of the officials and the
subsequent removal of the prisoner therefore unconstitutional and illegal. Their acts had violated the right of the
prisoner to life and the protection against cruel, inhuman and degrading punishment.

In the cited case of Mohamed, Khalfan Mohamed had been indicted for alleged involvement in the bombing of
US embassies in Kenya and Tanzania and on his arrival in New York he was charged with various offences
related to bombing and informed by the court that the death penalty could be imposed on him if he was
convicted. The South African government authorities use the impasse of the Mohamed-case in the extradition of
people who commit murder in Botswana and then flee to South Africa. South Africa is reluctant to extradite
unless the receiving country makes an undertaking not to execute the accused person in the event he is found
guilty.

5. Cruel, Inhuman and Degrading Treatment and Punishment

Capital punishment amounts to cruel, inhuman and degrading punishment on four primary grounds. Firstly,
because of the cruelty that inevitably flows from the indeterminable delays styled the death row syndrome,
which convicted individuals face when awaiting execution and often the nature of the execution itself (Note 36).

Secondly, the court has taken into account the irremediable nature of the punishment (Note 37). Thirdly, the
failure of the sentence to treat the guilty person as a human being worthy of respect (Note 38). And finally, the
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almost inherent arbitrariness in the imposition of the death sentence (Note 39).

With regard to the first ground, the delay to which death row prisoners are subjected to for a long period of time
is being regarded as inhumane and degrading and therefore unconstitutional (Note 40). In the Botswana court of
appeal case of Lehlohonolo Kobedi v State (Criminal app 25 of 2001) 2003 BWCA 22 (19 March 2003), it is
stated that, by the time he reaches his final appeal, the appellant had been on death row for 56 months. It can be
contended that the death penalty is unconstitutional as it contravenes Section 7 of the Botswana Constitution,
which deals with the protection from inhuman and degrading treatment. His (Kobedi’s) execution after a long
detention on death row would amount to an inhuman and degrading punishment (Note 41). On the basis hereof,
the Court of Appeal in Botswana, has considered that the death row phenomenon could render the execution of
the death penalty unconstitutional. In the Kobedi-case, the court accepted that this possibility existed and that the
prohibition of inhuman or degrading punishment could be violated in such circumstances.

In 1993 the constitutional position regarding delay in carrying out the execution was considered by the
Zimbabwe Supreme Court in Catholic Commission for Justice and Peace in Zimbabwe v Attorney-General SC
73/93 (Unreported). It was reported in a national newspaper that four condemned murderers were to be executed
shortly. Sentenced between 1987 and 1988, their appeals were not dismissed by the Supreme Court until 1991.
The court considered whether by March 1993 the dehumanizing factor of prolonged delay, viewed in
conjunction with the harsh and degrading conditions in the condemned section of the holding prison, meant that
the executions themselves would have constituted inhuman and degrading treatment contrary to Section 15(1) of
the Constitution of Zimbabwe. In approaching its task, the court adopted a progressive and enlightened approach
towards the plight of the condemned men noting that: “Prison walls do not keep out fundamental rights and
protection and no matter the magnitude of the crime, prisoners are not reduced to non-persons but retain all
basic rights, save those inevitably removed from them by law, expressly or by implication.” (Note 42)

Lords Scarman and Brightman expressed a similar view in Riley v Attorney-General of Jamaica 1982 3 All ER
469, that the jurisprudence of the civilized world “has recognized and acknowledged that prolonged delay in
executing a sentence of death can make the punishment inhuman and degrading.” A sentence of death is one
thing, but sentence of death followed by lengthy imprisonment prior to execution is another. It is therefore
inhuman to keep a man facing the agony of execution over a long extended period of time (Note 43).

Terblanche states that if the offender was subjected to inhumane conditions or treatment in prison, such facts
would count in his favour (Note 44). This view is buttressed by the case of Catholic Commission for Justice and
Peace in Zimbabwe v Attorney-General, where the effect of the case was that death sentences on twenty other
condemned prisoners who had endured lengthy periods on death row were commuted to life imprisonment (Note
45). This decision has received support from the Constitutional Court in South Africa (Note 46).

In terms of the second ground of cruel and inhuman treatment, it is to be noted that the act of executing someone
is irrevocable. The risk of executing an innocent person is too high. Sun Wanhuai contends that it is better to run
the risk of irregularity and error than to put an innocent person to death. In other words, if we are to maintain
justice and purity of law, sparing the death penalty and letting someone who may be guilty goes free is better
than applying it and executing someone who is innocent (Note 47).

The third ground refers to the arbitrary nature of the imposition of the death penalty. Given the vast majority of
persons charged with capital offences, many will not be able to afford the services of advocates. In the interest of
justice, an accused person should be entitled to be represented by an advocate of his choice at public expense.
The question that can be posed, is whether such a person would receive satisfactory representation. For example,
in Botswana the fees paid to pro deo counsel are minimal compared to average fees paid to private lawyers. The
average fee paid to lawyers, for example in Botswana, is P450 per hour and P3000 per court attendance,
compared to the P300 per court attendance in pro bono matters. Pro deo counsel is also not paid by the hour. The
low fees to handle such cases explain reluctance of a number of experienced senior attorneys to take capital
cases even when designated to do so by the Registrar of the High Court. The result is that most pro deo cases are
handled by inexperienced lawyers who lack the skills, resources and commitment to handle such serious matters
and this not only affects the rights of the accused but violates the same. The result would invariably be a
miscarriage of justice, because the poor level of legal representation can lead to an unfair trial when young
lawyers do not know how to handle death penalty cases and do not have the sufficient funds to locate potential
witnesses and travel in order to take their statements. This situation violates the right to a fair trial enshrined in
Articles 14 of the /ICCPR (United Nations Covenant on Civil and Political Rights). According to International
Federation for Human Rights: Kobedi was represented in his original hearing by a lawyer who was unfamiliar
with trying death penalty cases, who failed to raise important legal and factual issues on his behalf (Note 48).
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Evidence suggests, as in the Kobedi-case, that in general, attorneys on pro deo briefs are noted neither for their
caliber nor for their commitment. Hatchard & Coldham buttress this notion, when they wrote, “In Tanzania, in a
case where the constitutionality of the death penalty was raised, the trial judge pointed out that the risk of
executing the innocent is increased by the fact that “’most poor persons do not obtain good legal representation,
as they are defended by lawyers on dock briefs who are paid only T Shilings 500 (the equivalent of US $1)*”
(49). The study stresses, on the one hand, that the availability of proper legal aid would help in safeguarding the
interest of the accused person. On the other hand, the research connotes that more need to be done for the
accused person. In South Africa, for example, the pro deo system has came under severe criticism. It is said that
without effective representation, an accused can barely be said to have had a fair trial (Note 53).

Erroneous convictions and the fact that most poor defendants did not receive adequate legal representation, made
capital punishment, cruel, inhuman and degrading (Note 54). Research has revealed that two thirds of death
sentences are eventually overturned on appeal (Note 55). On the strength hereof, if the chances of wrongful
conviction resulting in a death sentence were one in 100, some 20 per cent of those at present who are in favour
of the death penalty would withdraw their support (Note 56).

6. Method of Execution

Section 26(1) of the Botswana Penal Code states: “When any person is sentenced to death, the sentence shall
direct that he shall be hanged by the neck until he is dead.”

The method of execution by hanging is a violation of Section 7(1) of the /JCCPR. This convention asserts that
hanging amounts to torture and inhuman and or degrading punishment. In Botswana case law, State v Ntesang
1995 L.R.C. (Const) 338, although the decision that the execution by hanging was upheld, the judge
acknowledged that death by hanging may be considered as torture, inhuman or degrading punishment or
treatment. The judge took note of the international trend towards the abolition of the death penalty, invited the
state to consider outlawing it: “... T have no doubt in my mind that the court has no power to re-write the
Constitution in order to give effect to what the appellant has described as progressive movements taking place all
over the world, and to give effect to the resolutions of the United Nations as to the abolition of the death penalty.
I, however, express the hope that before long the matter will engage the attention of that arm of the government
which has responsibility of effecting changes to the statutes for its consideration and changes which it may
consider necessary to further establish the claim of this country as one of the great liberal democracies of the
world.” (Note 57).

The same way of thought as in the Ntesang-case (supra), is being reflected in the Botswana case of Mosarwa v
the State 1985 B.L.R. 258. The Court of Appeal said (in the latter case), while there was international sentiment,
as reflected at the United Nations, to abolish the death penalty, it could not re-write the Constitution in order to
give effect to such sentiment. Section 7 of the Botswana Constitution states that if the punishment of death is
imposed by a court of competent jurisdiction then such ruling must and should be upheld. The Botswana Court
of Appeal insinuates that its function in the interpretation of the Constitution is rather adjudicatory and not
legislative (Note 58). The Court alludes that it is the legislative arm of government that is tasked with the
re-writing of the Constitution.

7. Failure in Giving Timely Notice of Execution

Pursuant to Section 18 of the Prisons Act of Botswana, the condemned prisoner in the Ping-case, is given notice
of his execution at least 24 hours before the hanging. This procedure may itself amount to a violation of Articles
7 and 10(1) of the ICCPR as it may cause psychological or mental torture (Note 60).

The lawyers and the prisoner’s family are neither informed of the execution that is going to take place. In fact,
the lawyer(s) and the family are not authorized to see the prisoner before his execution. “Ms Alice Mogwe, the
Director of Ditshwanelo, explained ... the day before the execution of Mr. Ping, she accompanied his mother to
visit him. The prison authorities denied them access to the prisoner and asked his mother to return on Monday as
it was not possible for her to see him at the time.” (Note 61)

According to Mogwe, the prison officers were aware of the death warrant, but failed to tell the prisoner’s mother
that the execution had been scheduled the following day. Mr. Ping’s family and his lawyer eventually heard
about the execution over the radio (Note 62).

The failure to inform the family of the date of execution and the refusal to give the family access to the prisoner
may result in inhuman and degrading treatment or punishment for both the prisoner and trauma to his or her
family. The fact that the prisoner’s family is not authorized to even see his grave, would also amount to inhuman
and degrading treatment as this tends to be traumatic (Note 63).
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The United Nations Human Rights Committee concludes that the failure to inform the family of the date, the
hour, the place of the execution of the prisoner as well as the exact place of the burial violate Article 7 of the
ICCPR. These issues have the effect of intimidating or punishing families by intentionally leaving them in a state
of uncertainty and mental distress. The conduct of the prison authorities amounts to inhuman and degrading
treatment and by their conduct they fail to respect the human dignity of both the family and the prisoner and
violate Articles 7 and 10(1) of the ICCPR.

On the basis of this analysis, it is submitted that the death penalty is cruel, inhuman and degrading (Note 64).
8. Contribution of Appellate Court/ Courts in the Possible Abolition of the Death Sentence

An appeal court can set aside a death sentence if it considers that it would not itself have imposed such a
sentence and can impose the sentence which it considers appropriate (Note 66).

The Court of Appeal in Botswana has repeatedly acknowledged the cruel, inhuman and degrading nature of the
death sentence. Because of this move, one can hope that the Courts of Botswana and especially the Court of
Appeal may play a leading role towards the abolition of capital sentence (as an inhuman, degrading and cruel
treatment) (Note 67).

This is an inclination for the abolition of the death penalty in Botswana. For example, in The case of Nfesang a
judge make note of international trends towards the abolition of the death penalty and invited the state to
consider outlawing it. In the same case, it was held that although, the decision that execution by hanging was
upheld, a judge acknowledges that death by hanging may be considered as torture, inhuman or degrading.

In Zimbabwe, the then Chief Justice, Mr. Enoch Dumbutshena, publicly called for the abolition of the death
penalty. This had some impact, because no executions took place after 1988 and in 1990 the government
announced a moratorium on executions (Note 68).

Chaskalson CJ found in the Constitutional Court case of S v Makwanyane 1995 (3) SA 391 (CC) that there was
no proof that the death sentence was indeed a greater deterrent than imprisonment. He quoted police statistics at
the time of the decision that in the previous five years an average 20 000 murderers were committed and 9000
murder cases brought to trail. Only 243 death sentences were imposed and 142 of these being confirmed on
appeal. He therefore posed the question: Would the carrying out of the death sentence on the 243 persons have
deterred the other murders or saved any lives? (Note 69)

9. Conclusions

This paper holds the view that the death penalty to be an inhuman punishment, no matter how heinous the crime.
The occurrence of a lesser sentence would by necessary implication be heralded with happiness.

States who uphold the death penalty must change their rhetoric to embrace the feeling that we ought never to
requite wrong with wrong. It must not use its power in such a way as to violate any list of fundamental rights.
Entrenchment of the right to life requires states to re-establish respect for human life. Many states, like South
Africa, refuse to extradite individuals if they will be subjected to capital punishment in those countries they are
to be extradited to. Universal acceptance and secure protection of the right to life of every person is the most
important good that a society can bestow upon its members. It is entirely righteous that the state acts as final
steward of all rights.

Botswana’s imposition of a mandatory death sentence for crimes punishable by death, amounts to deprivation of
life and is also contrary to international human rights instruments. Mandatory death penalty is also inconsistent
with the prohibition of cruel, inhuman or degrading punishment. If Botswana is to adopt the conditions set by
international treaties and conventions to become a signatory state, it will stand a chance to remove the mandatory
death sentence that cause its infamy in the international arena. In today’s world, abolition of the death penalty
has become a general historical trend. (Note 70)

The modern liberal commandment to be “tolerant” and not to impose the majority’s values on the minority has
brought us to an ethical gridlock; we are unwilling to publicly declare and recommend the basics of human
decency which we all know to be true and which most of us live by daily, and which we in fact consider
normative.
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