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Abstract 

Two decades post the Cold-War; the World has witnessed a systematic revival of a practice long thought to be extinct- 
territory administration via an international body to act as a government for running the state/territory. The most 
prominent examples were the United Mission in Kosovo (UNMIK) and the United Nations Transitional Administration 
in East Timor (UNTAET). 

Various criticisms were directed to the International Administrations of Territories; the most prominent was mandating 
this Administration Authority complete power in running the Legislative, Executive and Judiciary authorities where its 
decisions are not being subject to monitoring or accountability. Yet, such decisions were mostly in violation of the 
International law which undermined the core principles of democratic governments, the rule of law and human rights 
as being the corner stones of International peace and security.  

This study aims at analyzing the legitimacy of forming international administrations as well as scrutinizing the legal 
restrictions and commitments thereof. The ramifications of any violations of such restrictions and commitments (The 
International Human Right Law and The International Humanitarian Law) should be holding these administrations and 
its members accountable internationally.  
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1. Introduction  

During the past two decades, an international phenomenon stated to spread called “the International Administration of 
Territories”. The United Nations was the body to run these territories as a local government where Administration 
members control the three authorities per se: Legislative, Executive, and Judiciary. The Administration, however, is not 
subject to any clear legal accountability leading to the violation of enshrined principles in the International Law- the 
Rule of Law, the Right to Self-determination, Human Rights…etc. - which are considered the core factors in protecting 
International Peace and Security.  

This paper tries to highlight the deficiency in the attempt to hold the UN Administration accountable. 

2. The Legality of the International Territorial Administrations 

The UN Charter includes several provisions that are considered the legal basis of establishing Territorial International 
Administration as follows: 

2.1 General Assembly 

Under Article 11 of the Charter, the General Assembly can establish an international administration upon the approval 
of the concerned State. The General Assembly has the right to discuss any question relating to the maintenance of 
international peace and security brought to it by any member of the United Nations or the Security Council, as well as 
to make its recommendations on these matters to the members or the Security Council or to both. However, the 
General Assembly is not qualified to decide on military actions as per Article (11) paragraph (2) of the Charter, which 
states: "Any such question on which action is necessary shall be referred to the Security Council by the General 
Assembly either before or after discussion" (Ghanim, 1954), (Al Majdoub, 2006). The term "action" refers to actions 
related to the threat and breach of peace or act of aggression as detailed in Chapter VII (Brabandere, 2009). 

2.2 Security Council 

Article 6 of the Charter authorizes the Council to recommend procedures and methods for the peaceful settlement of 
international disputes with the consent of the State concerned (Al Majdoub, 2006). It should be noted that the Security 
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Council is prohibited from taking action that interferes with the internal jurisdiction of the State, except with the 
explicit consent of the State or when the Security Council acts under Chapter VII in accordance with Article 2, 
paragraph 7, of the Charter. 

On the other hand, Chapter VII of the Charter authorizes the Security Council to enforce arrangements to settle 
international disputes without the consent of the State concerned and by coercive means, both military and 
non-military, whenever the situation constitutes any threat to the peace, breach of the peace, or act of aggression. Here, 
the Council can establish international administration based on three legal rules (Willner-Reid, 2005): 

 Article 39 grants broad powers to the Security Council to take appropriate measures for the maintenance of 
international peace and security. The International Criminal Tribunal for the Former Yugoslavia (ICTY) notes that 
the Security Council enjoys a very wide margin of discretion in choosing the appropriate course of action for the 
exercise of its primary function of maintaining International peace and security. 

 The International Court of Justice's decision on compensation for injury claims affirmed that the United Nations 
should be given powers other than those explicitly provided for in the Charter when it is deemed necessary for the 
performance of its duties. The establishment of international administration should be seen as an implicit 
consequence of the task of maintaining international peace and security. 

 The consent of the UN member states regarding Kosovo and East Timor administrations is a sign of the emergence 
of a customary law with the international community accepting the legitimacy of Security Council actions in 
establishing international administrations, and this can be seen from the fact that General Assembly resolutions 
have endorsed all such actions (Ruffert, 2001). 

3. Legal restrictions on International Territorial Administration 

There are a number of legal limitations to be observed by the international administration. The identification of these 
restrictions contributes to determining the legal framework for the accountability of international administration and 
the administering authority. This is discussed through the following: 

3.1 Obligations of the instrument establishing International Administration 

The instrument establishing the international administration determines the nature of its powers and jurisdiction. If 
established under a peace treaty, parties shall determine the powers and responsibility of the administration. If the 
administration is established by a Security Council resolution under Chapter VII, its purpose is to deal with a crisis 
involving a situation in which international peace and security are threatened in a territory or a State that lacks order 
(Irmscher, 2001). It is therefore the establishment document and its circumstances determine the nature of the authority 
of international administration, whether it is limited to specific areas or to exercise its authority in a particular manner. 

It is noted that the establishment documents of international administrations are vague and often difficult to interpret, 
which has been demonstrated in practice in international administration missions in East Timor and Kosovo (UNSG, 
1999). This has led to divergent interpretations of administrative functions that should be observed by the 
administration. 

3.2 Human Rights Obligations  

The United Nations and its subsidiary bodies are obliged to respect the international law, as stated by the International 
Court of Justice (Stavrinides, 1999; Brabandere, 2009), as long as they enjoy an independent international legal 
personality (Shihab, 1991). Therefor they are obliged to respect the internationally recognized human rights standards, 
such as the Universal Declaration of Human Rights. Moreover, many provisions of human rights law are considered 
peremptory norms per se, and it is recognized that peremptory norms in international law are binding to all 
International Organizations (Alwan & Mousa, 2014 ; Alfar, 1991). 

This means that the United Nations and the International Administrations are obliged to respect human rights, 
especially if entrusted with the legislative, executive and judicial authorities. In practice, the International 
Administrations in Kosovo and East Timor has adopted regulations providing that human rights treaties are part of the 
law in force, particularly when they assume functions for which human rights can be applied such as detention 
facilities or police activities (Wilde, 2005). 

3.3 International Humanitarian Law Obligations 

International Humanitarian Law expresses a fundamental principle relating to the obligation on the occupier to 
maintain the status quo, while giving the occupier the right to take all possible measures to restore and ensure public 
order and security as far as possible (Alabbasy, 2009; Alwahiby, 2013). In other words, the powers stipulated in the 
Law of Occupation are aimed at limiting the actual powers of the occupying power, regulating the conflict between the 
military interests of the occupier and the humanitarian needs of the population, and prohibiting actions that would 
decide the final status of the region at the end of the conflict (Irmscher, 2001).  

The international administration is obliged to respect the International Humanitarian Law when it comes to law 
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enforcement. The Secretary-General of the United Nations affirmed that "The present provisions do not constitute an 
exhaustive list of principles and rules of international humanitarian law binding upon military personnel, and do not 
prejudice the application thereof, nor do they replace the national laws by which military personnel remain bound 
throughout the operation" (ST/SGB/1999/13). 

In accordance with United Nations human rights obligations, forces operating in a foreign territory must respect the 
laws of armed conflict (Roberts, 1984). The scope of application of human rights instruments is not limited only to 
those subject to the jurisdiction of State parties to these instruments, but include actions committed on the territory of 
another State (Cerone, 2001). Noting that the Commission on Human Rights had affirmed that the jurisdiction of 
States could extend beyond the territorial limits of the State party to the International Covenant on Civil and Political 
Rights (UNHRC 1979). 

Furthermore, the 1994 Convention on the Safety of United Nations and Associated Personnel criminalizes attacks upon 
United Nations personnel while performing their duties established by the Security Council and is approved by the 
United Nations (UN 1994). The only exception relates to the duties of the United Nations missions approved by the 
Security Council under Chapter VII, as the participating United Nations force personnel are considered combatants 
against regular armed forces and this entails applying the international law of armed conflict (Greenwood, 1998). 

4. Accountability of the International Territorial Administration  

The responsibility of international organizations is an important starting point for examining the accountability of 
International Territorial Administration. The United Nations General Assembly resolution regarding the responsibility 
of international organizations for internationally wrongful acts stated that; “There is an internationally wrongful act of 
an international organization when conduct consisting of an action or omission: (a) Is attributable to that organization 
under international law; and (b) Constitutes a breach of an international obligation of that organization (UNGA, 2011). 

Accountability is a broader concept of international responsibility, as it refers to standards and practices designed to 
hold public officials accountable for their actions and outcomes. The International Law Association (ILA) linked 
international authority to accountability when the international administration conflicts with the limits of authority 
granted or contravenes instructions, and linked administration and accountability in terms of reviewing the way in 
which the administration performs its duties; or in terms of liability that involves harming others and acts or omissions 
that are in breach of any rule of international law (Berlin Conference, 2004). This is discussed through the following: 

4.1 Responsibility of the international administration 

The United Nations bears the consequences of the actions of its bodies. This principle has been included in the articles 
on the responsibility of international organizations discussed by the International Law Commission. According to 
article 6, “The conduct of an organ or agent of an international organization in the performance of functions of that 
organ or agent shall be considered an act of that organization under international law, whatever position the organ or 
agent holds in respect of the organization”. While Article 8 stated that, “The conduct of an organ or agent of an 
international organization shall be considered an act of that organization under international law if the organ or agent 
acts in an official capacity and within the overall functions of that organization, even if the conduct exceeds the 
authority of that organ or agent or contravenes instructions (UNGA, 2011). 

As for the military forces placed at the disposal of the United Nations, the consequences of their conduct lie with the 
participating State if the conduct is attributable to that State. Article 7 of the International Liability Determination 
establishes that the conduct of an organ of a State or an organ or agent of an international organization that is placed at 
the disposal of another international organization shall be considered under international law an act of the latter 
organization if the organization exercises effective control over that conduct. 

Usually, the agreement of military forces participation defines the attribution of responsibility for conduct which 
applies to the parties to the agreement (Brabandere, 2009). 

The European Court of Human Rights concluded that the actions of the multinational peacekeeping force in Kosovo 
were attributable to the United Nations; the Court also noted that Security Council resolutions were the primary 
reference for analyzing the human rights obligations of the international administration (ECHR, 2007). 

4.2 International Territorial Administration Immunity 

The United Nations and its personnel enjoy judicial immunity under Article 105 of the Charter. The 1946 Convention 
on the Privileges and Immunities of the United Nations contains provisions concerning the immunity of United 
Nations and associated personnel (UNGA, 1946).  

Immunities are often negotiated with the United Nations or with troop-contributing States and are incorporated into the 
Status of Forces Agreement or the Status of the Mission. For example, before the establishment of the United Nations 
Transitional Authority in East Timor (UNTAET), Australia signed a Status of Forces Agreement with Indonesia to 
regulate the participation of Australian troops in the mission of INTERFET and provided for the immunity of military 
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and civilian personnel, including those provided for in the Charter of the United Nations (Brabandere, 2009). 

The immunity of the international administration and its personnel is critical to the success of the mission, but this 
should not mean immunity to accountability for acts that are breaching the law, including human rights violations.  

4.3 Mechanisms for accountability of International Territorial Administrations 

The International Administration of Kosovo and East Timor introduced the Ombudsman's Office to enable those 
affected to lawsuit the administration or its staff. The Ombudsman's Office was to investigate complaints of human 
rights violations and actions that constitute abuse of power and brought against any individual or other official 
institution (UNMIK, 2006). 

Another mechanism used to ensure accountability was the judicial review of laws issued by the administration before 
national courts and tribunals. However, the continued application of United Nations immunity and immunities 
guaranteed by the legal status agreements of military forces precludes the effectiveness of this mechanism (Brabandere, 
2009). 

Judicial review of international administration’s laws presupposes the existence of an effective judicial system and a 
competent judicial authority, but both of them cannot often be met due to the collapse or absence of the judicial system 
or the courts lacks the necessary powers to review legislation, at the time of establishing most international 
management missions, as in the cases of Kosovo and East Timor. Yet judicial review remains an important alternative 
to provide an effective legal procedure for cases involving violations of human rights standards. 

In some cases, the International Mission itself developed a specific review mechanism. For example, UNTAET has 
issued two regulations allowing individuals to submit a written request to the Vice-President of the Authority to review 
decisions taken by a unit of the Authority (UNTAET, 2000). However, this mechanism is not neutral and not a judicial 
institution, which prevents the establishment of effective accountability mechanisms, especially in light of the 
situations in which these administrations operate and the post-conflict environment. 

5. Conclusions 

Since the concept of accountability is broader than the concept of responsibility under international law, as it aims to 
hold the international body and those responsible for their actions and consequences for the damage resulting from the 
breach of international obligation and the acts that caused damage to individuals, the exercise of international authority 
and those responsible by the authority should be subject to accountability. This accountability is an international legal 
obligation, and it enhances the legitimacy of the administration and its success in achieving its goal. 

The study concluded that there are legal obligations and restrictions on the international administration and its staff 
under the terms of the establishment document and the provisions of international human rights law and international 
humanitarian law. 

On the other side, the study showed that the international legal framework is inadequate to oversee accountability of 
the international administrations and its associates under its immunity, as well as the weakness of accountability 
mechanisms created by the international administrations, which requires bridging these gaps by strengthening the 
accountability system for the international administrations to achieve its goal successfully. 

It may be appropriate to apply international mechanisms that can make the administration more accountable, such as 
accepting complaints from individuals and communications of the administered states, in particular human rights 
violations. In this regard, the administration application of the first Optional Protocol to the International Covenant on 
Civil and Political Rights helps to bridge the accountability gap. Judicial review of international administration 
decisions remains the most important means of activating the system of international accountability and protection of 
human rights in such circumstances. When individuals in an internationally administered region lack access to judicial 
institutions, this violates the right to access justice. 

References  

Alabbasy, M. (2009). Obligations of the occupying country toward the occupied country. Alhabali legal publications. 

Alfar, A. (1991). Human Rights Law in Positive thought and Islamic Law. Cairo, CA: Dar Al-Nahda Alarabia. 

Almajdoub, M. (2006). International Organization: Theory, International, Regional and specialized organizations. 
Beirut: Alhabali legal publications. 

Alwan, M., & ALmoussa, M. (2014). International Human Rights Law. Amman: Dar Althakafa. 

Alwehebi, E. (2013). Respecting International Human Rights Law in the context of military occupation: With a special 
reference to the situation in the Palestinian territories, Iraq and Afghanistan. Cairo, CA: Dar Al-Nahda Alarabia. 

Brabandere, E. (2009) Post-conflict Administrations in International Law: International Territorial Administration, 
Transitional Authority and Foreign Occupation in Theory and Practice, The Netherlands, Leiden University, 



ass.ccsenet.org Asian Social Science Vol. 14, No. 1 2018 

151 
 

Martinus Nijhoff Publishers. 

Cerone, J. (2001) Minding the Gap: Outlining KFOR Accountability in Post-Conflict Kosovo. European Journal of 
International Law, 12(3). 

Convention on the Privileges and Immunities of the United Nations (13 February 1946). Available at: 
https://atsunhqny.files.wordpress.com/2015/11/d8a7d8aad981d8a7d982d98ad8a9.pdf 

Convention on the Safety of United Nations and Associated Personnel adopted by resolution 49/59 of the General 
Assembly (9 December 1994). http://hrlibrary.umn.edu/arabic/Convention_UN_Safety.html  

European Court of Human Rights. (2 May 2007). Agim Behrami and Bekir Behrami against France’ and ‘Ruzhdi 
Saramati against France, Germany and Norway. Decision on the admissibility, Application No 71412/01 and 
78166/06. Available at: http://www.echr.coe.int/Documents/CLIN_2007_05_97_ENG_822346.pdf 

General Assembly Resolution on the Responsibility of International Organizations No. 100/66 (9 December 2011). 
Available at: http://www.un.org/en/ga/search/view_doc.asp?symbol=%20A/RES/66/100&referer=http://www.un. 
org/en/ga/66/resolutions.shtml&Lang=A 

Ghanem, M. H. (1954). New Assets of the Public International Law: A Study of its Current Formulation and 
Provisions of the International judiciary. Cairo, CA: Nahdet Misr Press. 

Greenwood, C. (1998) International Humanitarian Law and United Nations Military Operations, Yearbook of 
International Humanitarian Law, 1. 

Human Rights Committee, ‘Delia Salidas de Lopez v. Uruguay’, Communication No. 52/1979. 

International Law Association, (2004). Committee on Accountability of International Organizations, Final Report 
Berlin Conference.  

Irmscher, T. (2001). Legal Framework for the Activities of the UNMIK, German YB Int’l Law, Vol. 353. 

Irmscher, T. (2001). The legal framework for the United Nations Administration in Kosovo, German Yearbook of 
International Law, Vol. 44. 

Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, (12 July 1999), UN 
Doc. S/1999/779, para. 35. Available at: 
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N99/204/08/PDF/N9920408.pdf?OpenElement 

Roberts, A. (1984). What Is a Military Occupation?, British Yearbook of International Law, Vol. 55, No. 1.  

Ruffert, M. (2001). The Administration of Kosovo and East Timor by the International Community, International and 
Comparative Law Quarterly, Vol. 50. 

Shehab, M. (1991). Public International Law. Cairo, CA: Dar Al-Nahda Alarabia. 

Stavrinides, J. (1999). Human Rights Obligations under the United Nations Charter, The International Journal of 
Human Rights, 3(2). 

UN Secretary-General (UNSG), Secretary-General's Bulletin: Observance by United Nations Forces of International 
Humanitarian Law, 6 August 1999, ST/SGB/1999/13. http://undocs.org/ar/ST/SGB/1999/13 

UNMIK Regulation 2006/6 on the Ombudsperson Institution in Kosovo, UN Doc. UNMIK/ REG/2006/6 (16 February 
2006). Bonn Agreement, Section 11,1,II and Section 111,c,6. Available at: 
http://www.unmikonline.org/regulations/unmikgazette/02english/E2006regs/RE2006_06.pdf 

UNTAET Regulation 2000/17 on the prohibition of logging operations and the export of wood from East Timor, UN 
Doc. UNTAET/REG/2000/17 (8 June 2000), Section 6.1. http://faolex.fao.org/docs/texts/tim53333.doc 

UNTAET Regulation 200/19 on protected places, UN Doc. UNTAET/REG/2000/19 (30 June 2000), Section 8.4. 
Available at: http://www.un.org/documents/ga/docs/55/a552.pdf 

Wilde, R. (2005). The Applicability of International Human Rights Law to the Coalition Provisional Authority (CPA) 
and Foreign Military Presence in Iraq, Journal of International and Comparative Law, 11(2). 

Willner-Reid, M. (2005). Post-Colonial Governments of Leading Strings: The Legitimacy and Accountability of 
International Transitional Administrations. Second Semester University: Coimbra, Portugal. 

 

Copyrights 

Copyright for this article is retained by the author(s), with first publication rights granted to the journal. 

This is an open-access article distributed under the terms and conditions of the Creative Commons Attribution license 
(http://creativecommons.org/licenses/by/4.0/). 


