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Abstract

This paper, attempts to employ and apply the dependency and liberal economic theories in order to demonstrate how
these two theories help in the accurate analysis and explanations of the debt crisis in the developing countries,
particularly Africa and especially Nigeria. In doing this, the paper considers very briefly some of the actions and
policies of IMF and other IFIs, the administrations of some Nigeria leaders and the undertakings/trend of events during
the implementations of the Structural Adjustment Programme in Nigeria. It also reflects some of the activities in other
countries in Africa relevant to the analysis. The paper concludes that the IMF, World Bank and the West should be
blamed for collaborating with some Nigeria leaders in making the country indebted. And that the Nigerian masses
needed reparation for the losses, pains and sufferings they have passed through because of IMF’s SAP.
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1. Introduction

An accurate account and proper analysis of the debt crisis in developing countries of Africa, and Nigeria in particular
cannot be possible without the examinations of some theories underpinning the problem. Scholars and writers have
emerged with different theories and explanations concerning the debt crisis in developing poor countries. The protracted
debt crisis in these countries has stimulated research projects that endeavour to unravel the causes, and explain the
complexities surrounding the debt crisis. While some studies argue that dependency theory (Baran, 1957, Frank, 1971)
is best for understanding the debt crisis, others maintain that development theory (Rostow, 1960) or economic
explanations (Offiong, 1980) is more lucid. Yet, others contend that political explanations (Migdal, 1988) or the liberal
theory (Burchill, 1996) is important. For the purpose of this paper, the dependency and liberal economic theories will be
considered.

2. Dependency Theory and Liberal Economic Theory
2.1 Dependency theory and Africa’s debt crisis

Proponents of the dependency theory contend that the debt crisis in Africa could be perceived from the extreme
dependence of Africa’s economies on international competitive economic conditions over which they had little control.
Dependency theory is predicated on the notion that there is a ‘centre’ of wealthy states and a ‘periphery’ of poor,
underdeveloped states. Resources are extracted from the periphery (developing nations) and flow towards the states at
the centre (developed nations) in order to sustain their economic growth and wealth. The major contention here is that
the economic development of the developing countries (the Global South) was rendered impossible by the domination
of the global economy by the already industrialized capitalist powers (‘the Global North’, Offiong, 1980). The
implication is that poverty; including indebtedness of the countries is the result of the manner of their integration of the
world system. The historical incorporation of dependent territories into global division of labour entailed a tendency
toward economic stagnation in the colonies and neo colonies (Sandbrook, 1982).

Therefore, scholars for example, agree that American based multinationals own overseas investments too large to have
been generated by the capital transferred by these companies out of U.S. Their net returns of foreign exchange to the
U.S. are also reported to be very high and growing. The net effect is that holes are continuously knocked into the
pockets of these poor countries and the degree of their impoverishment is growing more and more until they acquire the
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psychological impression that the only way they can support investment is through foreign loans — loans which once
acquired are swept away by worsening balance of trade (Baran, 1954; Frank,, 1971; Rodney, 1974 and Sweezy, 1978).
These developing countries go for more loans hoping that this will help improve the situation, but the conditions tied to
these loans always spell trouble and doom for these less developed countries (LDCs); as in the words of George
Washington, the former president of U.S. ‘it is madness for one nation to expect disinterested help from another — the
U.S. does not have friends, but interest” (in Abbah, 1996). Thus dependency tightens its grip; as the LDCs go for more
loans from the financial institutions and donor countries. This is the phenomenon which Cheryl (1974) called ‘debt trap’.
At this point, dependency becomes inescapable.

2.2 Liberal economic theory and Africa’s debt crisis

The liberal economic theory also offers plausible contention on the debt crisis in developing countries. The major
argument here is that economic liberalization will help in the increase of flow of foreign investment into the developing
countries, as a result of the easing of trade and exchange restrictions. The notion is that in the process of homogenizing
the political economy of every member state of the international community that the objective of creating a market
society on a global scale is within reach (Biersteker, 1993). Again, one of the major objectives of liberalization is to
reduce the resource gap in the LDCs, by improving the trade balance and encouraging a net capital inflow. Thus, the
growing importance of international organizations such as the G7, IMF and World Bank is indicative of the influence of
liberal economic internationalism in the post-Cold War period (ibid).

However, events in the developing world provide us with some reasons why attempts made in redressing the situation
through the encouragement of increased foreign borrowing have contributed to the current debt crisis by increasing the
resource gap even further. These powerful transnational bodies which embody free trade liberalism as their governing
ideology however impose free market strictures on developing societies. Since they are the primary organizations which
formalise and institutionalise market relationships between states; they lock peripheral states into agreements which
force them to lower their protective barriers (GATT and NAFTA for instance), thereby preventing developing nations
from developing trade profiles which diverge from the model dictated by their supposed ‘comparative advantage’
(Burchill et al, 1996). The IMF and the World Bank for example, make the provision of finance (or more accurately
‘debt”) to developing societies conditional on their unilateral acceptance of free market rules for their economies, the
conditionality of the so called - structural adjustment programme ‘SAP’ (ibid).

The IMF’s preconditions, which have their theoretical roots underpinning in monetarist doctrines, show no sensitivity or
consideration to the peculiar underdeveloped nature of the economies, and as a result, the prescriptions have had the
effect of threatening their very survival (Onimode, 1989). In fact one such conditional ties has been the insistence that
the currencies of these countries be devalued. The application of this condition for example in Zambia 1985, Ghana and
Nigeria in 1986, suggests that these economies are far from improving, rather it has worsened them, and thereby raises
fundamental questions to their long term usefulness (ibid).

Besides, there is a large element of uncertainty in the minds of the donor bodies regarding the ability and stamina of the
state in Africa, for example to stem the tide of opposition to overall adjustment policies, and thus meeting the
expectations of loan repayments. The Zambian and Nigerian experience are cases in point (ibid). And by implication
how long the programmes can be continued considering the serious hardship imposed on the people. Therefore, the
lending organisations advance a lackluster approach to African countries. Above all, there is further submission that
these financial institutions created an easy or sophisticated means through which corrupt leaders in developing countries
can use to stash their nations’” wealth into tax havens; therefore, worsening the debt crisis, and deepening the level of
absolute poverty to what Ikejiaku (2008, 2009 ‘in press’) coins the term poverty qua poverty to explain. The developed
world contribute in Africa’s capital flight, “The poor countries are constantly de-capitalised and their economies remain
largely upon decision made in New York, London, Paris and other metropolitan centres’ (Holsti, 1995). For example,
Zarian Mobutu, Abacha and Babangida in Nigeria must have embezzled more than $5billion each and Kenyan Arap
Moi $1billion (Azami, 2005).

All these were part of the factors that rendered the African economy weak, and therefore necessitated or led to their
financial plight, dependency relation and subsequent interests and demand for foreign loans. Yet, the manipulations
by the financial institutions and other lending agents, which were made feasible by the introduction of liberalism in
Africa, helped in impacting negatively to the purse or coffers of African states, thus aggravated the debt crisis in the
continent. For example SAP failed the majority of Nigeria; particularly it brought mass unemployment (AFRODAD,
2007). Kenya also continues to express its displeasure at the IMF and the World Bank for forcing these policy changes
on it (Wayande, 1997). In the early 1980s, Uganda was rocked by weeks of demonstrations, as industrial workers and
students took to the streets to denounce President Miton Obote’s IMF-imposed economic programme and in 1990,
Matthew Kerokou of the Benin Republic in West Africa was removed from power following a wave of anti-SAP riots
(Dare, 2001). It is therefore not surprising and understandable while notable scholars, such as Sachs (2005: 189)
lambastes the IMF and World Bank for imposing draconian budgets to support SAP, which had: ‘little scientific merit
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and produced even fewer results’ It could rightly be argued that it is no coincidence that government that continued to
operate quite well (e.g. Botswana) never had to subject themselves to the painful cure of SAP (Hyden, 2000).

In summation, therefore, this paper will apply the two theories (dependency and liberal internationalism) discussed
above in the analysis of the Africa debt crisis and the IMF’s structural adjustment programme, with particular emphases
on Nigeria.

3. Africa, Nigeria and Debt Crisis
3.1 Background to Nigeria’s Debt Crisis

The Nigeria state, just like many other states in Africa (example, Kenya, Democratic Republic of Congo, formerly Zaire
and Ghana to mention but a few) in the 1960s and early 70s were not indebted. When Nigeria obtained independence in
1960, the world believed that, she will usher in economic prosperity for her citizens. It was because of this thinking the
world saw Nigeria as the future economic giant of Africa (AFRODAD, 2007). The thinking was not a mere wishful idea
because: Oil, the money-spinner, had been discovered at Oloibiri in present-day Bayelsa state in 1956. By 1958, Nigeria
had begun to export the black gold to earn petrol-dollars. Also, agriculture was booming; cash and food crops were
being produced massively and were fetching for the nation much foreign exchange. In fact, suffice it to say that Nigeria
was blessed with an abundant and a viable human resource base, a favourable climate and a vast expanse land more
than twice the size of Britain (ibid).

Actually, Nigeria, comparatively with other developing countries, was rich. She had no reason to go a borrowing. In
fact, Nigeria later successfully financed her 30-month civil war from 1967 to January 1970 without taking a foreign
loan. It was this that made General Yakubu Gowan (1966-1975), Nigeria’s military head of state, at the time, once
vaulted during the early 1970s that Nigeria problem was not cash, but rather what to use the available money to do.

However, trend of events during some of the successive governments and administration from the periods of General
Obasanjo’s regime (1976-1979) till Babangida and Abacha regimes (1985-1998), surprisingly, cause the nation’s
‘boast’ to begin to fade. She then discovered that to keep moving, she had to take foreign loans. In no time, she was
subsequently caught up in a crippling foreign debt crisis that besides compromising its economic progress, political
stability, social dignity and cultural integrity, also dealt a debilitating blow to the Nigerian masses, because of the pains
and sufferings they passed through during SAP.

3.2 Application of Dependency and Liberal Theories

Dependency theory and the liberal economic theory provide us with the most informed explanations on why Nigeria
degenerated to the statue of indebted nation. In the late 1970 and 1980s, disillusion with statist approaches and the
ascendancy or dominance of neo-conservative governments in Britain, the United States, and to some extent in West
Germany — provoked a shift toward a liberal market oriented paradigm. Specifically, failings in the form of mistaken
polices (particularly in United States under President Regan and Britain under Thatcher), not essentially the workings of
the global economy or globalisation were identified as the prime cause of economic stagnation in the Third World
(Okafor, 2004). The current global development philosophical approach, particularly by the developed capitalist nations
and international financial institutions is still critical on machinists of developing countries” economies, as the cause of
their economic development backwardness:

Today’s revised development ideology retains both the emphasis upon domestic sources of economic malaise, and the
faith in liberal economic policies. What is new is the belated recognition of the centrality of the state, and in particular,
accountable government, to sustained capitalist development (Sandbrook, 1993: 2).

The above fact could be better understood from the perspective of the World Bank’s Seminal report of November 1999
titled: Sub-Saharan Africa: from crisis to sustainable Growth which was an exceptional clear and authoritative account
of the call for liberal economic and free enterprise model for Africa’s recovery. And as a way of providing the much
needed solution to economic problem of Africa, particularly the debt crisis, the IMF and its cohort (the World Bank)
which arrogated to themselves, the right and responsibility of putting Africa in the right part, agree inter-alia, that Africa
needs not just government but better government that concentrates its efforts less on direct interventions and more on
free trade liberalism. The Bank’s report claimed that what characterized most African countries was a bloated
capricious-management and faulty policy. Hence:

The Leviathan must be tamed, redirected, and made effective? The Bank proposed in effect, to convert the monopolistic
African states into liberal democracies linked to enlarge and rejuvenated private sectors, and to build the reformed
states’ institutional capacity (Amin, 1994: 45).

However, a superficial reflection on the expatiated report of the IMF (and the World Bank) would show the plan as
appealing option for the continent, but a critical study into the factors that led to the role of these two institutions
were/are playing in the economic development of Africa would show that, after all, IMF and World Bank could be
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nothing but instruments of neo-colonialism. The activities of these financial institutions were more or less to maintain
the dependency nature of African countries (Okafor, 2004).

This submission becomes glaring and more convincing when it is appreciated that the IMF was initially a pure
European establishment. During the first period of its existence, the IMF gave the impression of certain efficiency as it
helped to re-establish the convertibility of European Currencies (1948-1957); then helped European economies adjust
(1958-1966). From 1967 on however, the fund failed to maintain stability despite the creation of Special Drawing
Rights (SDRS). (Parity adjustments were numerous after this date: devaluation of the Pound and the Franc, revaluation
of the Mark and the Yen, floating of the price of gold etc).

The adoption of the General system of floating currencies in 1973 may be considered to mark the end of the Breton
Wood’s mandate. At a point, the continued existence of the IMF was called into question. The institution survived by
taking new functions: Management of unilateral structural adjustment in developing countries, and, from the end of the
1980s, intervention in Eastern countries with the goal of ensuring the re-incorporation of these countries into the
international monetary system (Amin, op cit: 36).

Imperatively, and drawing from the above revelations, one might be tempted to ask why an institution (IMF) which
once failed to deliver in Europe was drafted to take the lead in the economic recovery of Africa and other developing
world? Surprisingly, and as if oblivious of the question of incompetence on the part of the IMF, the Western
governments moved to implement the recommendations of the institution by granting of loans/aids to any African state
that follows the IMF’s economic liberalization policies. In Africa, this was midwifed through SAP.

Development Forum informs us that the annual expenditure on health in the poorest countries average less than $5 per
person. In wealthier countries such as USA, Canada etc. health expenditure average $400 per person (Onimode, op cit).
This is because the poor are either entirely unemployed or underemployed. The situation is contrary to the decades
before SAP reforms were introduced, and as the 1997 IMF Report has confirmed. According to it, in the decade prior to
1985, many countries experienced annual growth rates of employment in excess of 5 percent (including Ghana, Mali
Mauritania, Niger, Tanzania and Togo) with some as high as 10 percent per annum (ibid).

Again, the loans and aid administration from the developed to underdeveloped African states remain economically
retrospective. On this pedestal, it can be pointedly contended that, one of the biggest stumbling blocks to Africa’s social
development in modern times was the external debt crisis. Not only did the West, through the instrumentality of IMF
deplete financial resources and channel capital flows from poor countries to rich countries through interest payments, it
retarded economic development and increased poverty (Filomena, 1997).

As it is with loans, so it is with aids to Africa. The liberal economic policies, coupled with the integration of the
continent into the international economic system, have been argued to have both the implications of indebtedness and
poverty perpetuating (Onimode, op cit). At times, the aids are either insufficient or go with unfriendly conditionality. At
other time, it is diabolically handled to be ineffective. For example in 1994, the whole of Sub-Saharan Africa received
fund for Development and Industry (FDI) flows worth $1.8bn, the size of flows to New Zealand. The whole of North
Africa received $1.3bn, the size of foreign investment in only Portugal. The Total official Development Assistance
(ODA) to Sub-Saharan Africa in 1970-1996 was only $39.157bn (Sharitayanam et al, 2001), and in 1999-2000, ODA
for basic social services averaged $4.9bn (World Bank, 2000). The IMF and World Bank note with sadness, that in
some cases, aid is tied to purchases of goods and services approved by the donor country. Such restrictions reduce the
effectiveness of aid and undermine the principle of country ownership (ibid). That is not all, the most pathetic of it all is
that most of the so-called aids given end up not leaving the donor country. To say the least, this is exploitation, this is
also imperialism, this is a means to maintain the dependency relationship with African continent, and this is as well the
ill fate accompanying liberalism in Africa. Just as lrungu (1994) captures:

For every dollar allocated for US aid, up to 70 percents will never leave the US. Each year, roughly $70bn will be spent
on purchasing goods and services in cities such as New York and Texas. Up to 80 percents of all British goods and
contracting British services... For every dollar that entered the continent in loans, grants (and) investment three dollars
left as profits, debt servicing and interest.

3.3 Nigeria Leaders, Debt Crisis and IMF

It is rather unfortunate, that African leaders know this too well but still accept the loans and aids even in the face of
their incapacity to pay back. This is why some less corrupt and more reliable regimes such as the government of Shagari
and Buhari did not succeed in getting the IMF loan. This is because these leaders were very convinced that their
administrations cannot comply with all the conditionality or prescriptions that follow SAP. Again, these leaders
considered the plights and sufferings, which the Nigerian masses will pass through if they accept complying with IMF’s
prescriptions. For example, the government of Shagari is noted to have assessed the IMF financial facilities after
approaching the institution on loan assessment sometimes in 1983. Nigeria, under Shagari’s regime sought to borrow $2
billion from the fund, largely to help refinance, and had initiated negotiation with IMF. However its trade debt then
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free and open American style that can be identified in the design and production of automobile products. General
Motors’ designers continuously inject inspirations and passions into their designs that may turn into well-known
automobiles later. General Motors’ designers never stop their pursuits for perfect automobile design. No matter what it
is the shape or the function, General Motors persist in continuous innovation and pursue for perfect all the time. Toyota
is one of top ten automobile manufacturers in the world. Its products have won a wide popularity. Toyota adopts
Deming production, decreasing production costs, realizing JIT delivery and zero inventories, and applying total quality
management. The demand-driven production integrates the Fordism with individualized production together. It is the
operational system that establishes the status of Toyota. However, Toyota’s corporate culture that emphasizes on
dedication and slow promotion generates unfavorable effects on the enterprise. For example, because of the left of
senior managers who work in North America regions, Toyota’s business grows slowly. See table 1.

From Table 1, we notice that General Motors mainly emphasizes on technological innovation and team cooperation.
Toyota lays stresses on products orientation, namely the energy-saving and environment- friendly cars, and services.
Germany Volkswagen Group gives priority to technology. Therefore, though all belong to the automobile industry, these
enterprises can focus on their special field, realizing market segmentation. Toyota mainly develops energy-saving and
environment-friendly cars and emphasizes on services. General Motors mainly produces large luxury automobiles and
energy-saving cars. Volkswagen pays attention to design new cars, being a leader of automobile fashion. These
automobile manufacturers exert their scale economic advantages in segment market. In a sense, just because enterprises
make best use of self organizational capitals and realize specialization and coordination, economy of scale appears. For
example, General Motors chiefly explore the market in North America and Europe, Toyota in Asia, and Volkswagen in
new market. To be specific, Faw Toyota realizes the sales of RMB 400,000 in China in 2008. Meanwhile, General
Motors and Volkswagen increase their investments in Chinese market. Due to China’s market scale, they realize
economy of scale either. In addition, the three automobile manufacturers export automobiles mutually, which drives the
intra-industry trade of automobile industry between three countries. For example, in 70s and 80s last century, Japan
exports a great number of cars to America, which causes a serious trade friction between the two countries. In order to
make Japan restrain its exports, America even employs the federal government. Meanwhile, America improves its
automobile exports to Japan. The inter-industry trade grows energetically.

3. Enlightenments for China’s foreign trade
Organizational capital and international trade structure theory offer important enlightenments for China’s foreign trade.

(1) Adjust trade structure and develop intra-industry trade. Today’s international trade is: there is trade based on
comparative advantages between developed countries and developing countries and also the intra-industry trade
between developed countries, and the later is dominant. The former is mainly determined by comparative advantages,
and the later organizational capitals. At present, China’s foreign trade is based on comparative advantages, mainly
exporting low value-added labor-intensive products, and importing high value-added technology-intensive products.
This trade structure has ever greatly driven China’s foreign trade, but also brought about more trade frictions. Terms of
trade are worse for China. Because comparative advantages are dynamic, along with the improvement of Chinese
enterprises’ competence and the rise of China’s position in international specialization, we should energetically develop
intra-industry trade.

(2) Increase investments in organizational capital

In our opinion, organizational capital is the factor that hides in corporate operations and can generate added-values for
an enterprise. It associates with specific organization and does not disappear due to leave of certain people. For a
country, its enterprises’ organizational capital deposits determine its trade structure and status to a great degree.
Presently, China’s textile enterprises possess high organizational capital deposits. And China’s foreign trade surplus is
mainly from this industry. Just as American and Japanese automobile enterprises, and American software enterprises
possess high organizational capital deposits, which give them advantages in world automobile trade, China must
increase investments in domestic enterprises’ organizational capital deposits, which will exert profound effects on the
improvement of China’s terms of trade and the change of China’s economic growth way.

(3) Continue to develop comparative advantages. Comparative advantages are still the base for China’s foreign trade at
present. A viewpoint is China’s labor advantages can last 15 years. But others think that the pure labor-depended growth
does not last. No matter how much China’s labor advantages last, most people agree that low labor costs are still
China’s comparative advantages for a long time. Therefore, China’s present trade structure based on comparative
advantage theory is reasonable, which has been illustrated by the long-term foreign trade surplus. In China, the light
industry and textile industry possess evident comparative advantages. However, comparative advantages are changeable.
Along with the rising prices of certain factors, especially the price of labor, the prices of other factors, such as capitals,
tend to dropping. Because of the long-last foreign trade bilateral surplus and the more than one thousand billion
exchange reserve, capital is not scarce in China any more. It becomes a relative rich production factor. Therefore,
comparative advantages are dynamic. We should develop China’s comparative advantages from a dynamic angle. The
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trade between America and British in history well illustrates the dynamics of comparative advantages. Before the
industrialization, America imported a great number of textiles, steels, steamers, and engines from British. And America
provided with resources for British. But after the Industrial Revolution, especially after the Second Industrial
Revolution, America turned into a country that exports these goods.

References

Fan, Zheng. (2002). Core Competence: Knowledge-Oriented Core Capability. Shanghai: Shanghai Jiaotong University
Press.

Liu, Renhuai & Long, Xiandong. (2007). Organization capital and its measurement. Finance and Accounting Monthly.
No.8.

Liu, Haijian & Long, Xiandong. (2007). Enterprise organizational capital, strategic perspective, and corporate
performance. Management World. No.5.

Qiu, Jinmei. (2006). Entrepreneur and the building of a company's key competence-explanation of organizational
capital and social capital. Journal of Southwest University of Science and Technology. No.23(6).

Fan, Zenggiang & Shang, Tao. (2006). The introduction of organizational capital ------ an exploration of comparative
advantage theory. Contemporary Economic Research. No.7.

Zhang, Qing. (2007). Commentary on organizational capital theory. Journal of Hunan College of Finance and
Economics. No.23(108).

Gao, Debu & Wang, Yu. (2006). World Economy History. Beijing: China Renmin University Press.

Wu, Qiong. (2008). Faw Toyota aims at reaching the sales of RMB 400,000 in China in 2008 and the real sales may be
more. Shanghai Securities News. From http://www.giche.com.cn. Feb. 29"

Prescott E. C. & Visscher M. (1980). Organization capital. Journal of Political Economy. No.88. p446- 4611
John F. Tomer. (1987). Organization capital ------ the path to higher productivity and well-being. Praeger Publisher.

Table 1. Several automobile enterprises’ organizational capitals.

Organizational idea capital Organizational structure capital
Name Corporate strategy Corporate culture | Ownership Organizational
structure framework
Toyota Focus on | Care about | Omit Lean-Production
energy-saving  and | “human organizational
environment-friendly | resources” structure
cars Emphasize  on
services and
products
General Motors | Technology Center on | Omit Close
innovation, develop | customers, organizational
electronic sincerity and framework
commerce, enhance | integrity, safety,
development of | continuous
environment-friendly | improvement and
products and | innovation,
technologies completely

empowered team
cooperation

Volkswagen Technology Technology-based | Omit Start to
innovation innovation, implement
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Abstract

In order to promote efficiency and realize democracy ideal, Italy transplanted adversary system in 1988. Because of
rampancy of organized crimes and compulsory prosecution system and material truth ideal, reformer’s effort was
nibbled away by constitutional court of Italy. In 1999, the legislature of Italy amended Article 111 in Constitution
which formed the constitutional basis of adversary system. Until now the reformers win. The ltalian experience tells us:
transplant of adversarial system is not only trial structure reform but reform of whole criminal procedure; in the course
of internalizing the new system, a difficult repeated testing is the only way.

Keywords: Adversary System, Italy, Lessons

The new lItalian Criminal Procedure Code of 1988 represented a revolutionary transition of continental inquisitorial
procedure, because it was inspired by the Anglo-American adversarial system. The new Code had been experienced a
series of changes since it came into force. The difficult history of criminal procedure reform in Italy can give a few
lessons for continental law tradition countries which are going to transplant adversarial procedure system. The
ambitious attempt to shift from a centuries-old non-adversarial procedure to an adversarial mode modeled upon
practices in the United States has made the Italian experiment of great interest from the perspective of law reform:
perhaps for the first time in the modern period, the Italian legal system is the subject of an international academic debate.
(Elisabetta Grande, 2000) Italy, by adopting a largely adversarial criminal process within an inquisitorial tradition,
stands poised to lead the development of a third way of delivering criminal justice. (David M. Siegel, 2006)

1. Transplant of Adversarial System in 1988

The Code of 1930, drafted in the fascist era, criminal proceedings were divided into two phases, the investigative stage
(“istruzione™) and the trial stage (“dibattimento™), with the investigative stage holding more influence over the
proceedings. The Code provided for an investigating judge (“giudice istruttore”) with extensive powers. On
recommendation of the public prosecutor, the investigating judge would direct the investigation in order to “ascertain
the truth.” He would hear witnesses and experts, perform searches, seizures and experiments. The investigating judge
could also summon and question the accused. All the evidence obtained in the course of the investigation would be
recorded in the investigative dossier, upon which the trial judge based his decision. Originally the defense was
forbidden to participate in the investigative phase. Later reforms and a series of decisions of the Constitutional Court in
the 1970s allowed the defense opportunities to challenge or contradict information that was gathered. However,
confrontational and adversarial initiatives were permitted in the trial phase, which took place only if the investigation
had collected sufficient evidence. In most cases the trial phase did not add to what had been done in the investigative
phase or disavow the conclusion reached during the investigation. The trial simply functioned as a control on what had
been previously decided.( Illuminati Giulio,2005)

Italy has what is probably the biggest backlog and slowest pace of litigation, both criminal and civil, among all Western
countries. As estimated, there are about 1.5 million civil suits and more than 2.5 million criminal actions before the
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Italian courts, and proceedings often last 15 years or more. (Macro Fabri, 1994) “The excessive duration of trials--for
which Italy has been repeatedly condemned by the European Courts of Human Rights--has itself contributed to a
multiplicity of disastrous consequences which violate citizens’ legitimate expectations from their system of justice.” (Di
Federico, 1989)

Given the prestige enjoyed by the American legal system in general and by American criminal procedural in particular,
it is not surprising that the Italian legislator, seeking a way to "open up" its criminal justice system to reflect its status as
a modern democratic society, looked at the United States for its inspiration. “The new Italian Code appears as the most
outstanding event in the 20th Century.”(Ennio Amodio and Eugenio Selvaggi,1989)

1.1 Abolishing the Investigating Judge and Establishing the Principle of Adversariality

The 1930 Code was based on the premise that all evidence should be available to a judge, regardless of how it was
collected; no limit should be placed on the search for the truth. The drafters of the 1988 Code, however, were driven by
an opposite belief. They believed that no investigation could be completely impartial; all investigators are affected by
their personal points of view and backgrounds. (Glauco Giostra, 2001) Furthermore, they believed that the act of
investigating a crime itself creates bias on the part of the investigator. Because of this potential for partiality, the drafters
of the new Code created a clear separation between criminal investigations and trials. (Michele Panzavolta,2005)Under
the Code, the individual parties conduct investigations, effectively abolishing the investigating judge and establishing
giudice per le indagini preliminary (GIP). The GIP does not conduct any investigation before trial any more, whose
function is to guarantee the legality of investigatory phase and protect the legitimate rights of suspects from government
invasion. Any restraints of personal freedom requested by the prosecutor and any activities such as wire taps or other
interceptions that impinge upon an individual's right of privacy, require GIP’s authorization following a hearing.

Under the new Code, investigations are conducted by the prosecutor. The new code configures the prosecutor as a party
to the proceeding and deprives him of the judicial powers he previously enjoyed at the preliminary inquiry. The
prosecutor is no longer required to pursue the search of the truth in his investigation. Moreover, in presenting the
evidence in court he is expected to be partisan (article 190 c.p.p.). According to the most authoritative Italian
scholarship, that means that the Italian prosecutor is now no longer in charge of collecting evidence on behalf of the
person under investigation.

Article 358 of the code of criminal procedure states that “the prosecutor completes every activity necessary under article
326 c.p.p. and also assesses the facts and circumstances favoring the person under investigation.” as read together with
article 326 c.p.p., article 358 c.p.p. has been interpreted as asking the prosecutor to collect the evidence in favor of the
suspect only for the very limited purpose of deciding whether to prosecute or not. In other words, in deciding if the
evidence collected is sufficient to obtain a conviction at trial, the prosecutor shall not disregard the evidence favoring
the person under investigation, because, as Cordero says, “if the prosecutor disregards(evidence favorable to the
suspect), looking just in one direction, he risks a failure at trial or even before at the preliminary hearing; that the
prosecutor must also consider the suspect's side is a matter of elementary caution, it is not a matter of inquisitorial
opportunity.” (F. Cordero, 1998).

In order to balance the unequal position between the public prosecutor and the defense the new Code establishes the
principle of adversariality in which the assistance of a lawyer is required when the public prosecutor or the police carry
out investigation. There is a distinction between investigation that require the presence of the defense counsel, who
must be notified in advance (such as the police or the public prosecutor interrogation of the suspect), and those that the
defense counsel have the right to attend if they can by found and are immediately available, but which do not need to be
announced in advance (such as searches and seizures). (Mireille Delmas-Marty & J. R. Spencer, 2002)

1.2 Cutting off the stream-line relations through the “Double-Dossier” System

Inspired by American adversary system and strictly separate the trial phase from the investigative one, the new Code
invented a new system——“Double-Dossier” System. The system was so named in opposition to the single
investigative dossier that characterized the old system. In the 1930 Code, any record of evidence collected by the
investigating judge was placed into the dossier. This dossier was then brought to trial and had other records of the
evidence formed at trial added to it. The drafters of the new Code wanted to prohibit any use of the prior record at trial.
They also wanted to shield the trial judge from the investigative file so that he would not be biased by the records
contained therein. The idea was to not prejudice the judge's mind at the commencement of trial, thereby guaranteeing
only the evidence produced during the trial would influence the judge.( Michele Panzavolta,2005)

The result is a dual principle in use of the contents of the files. Only information in the trial dossier, which contains the
formal steps for starting the prosecution and constituting a parte civile, the written accounts of investigative steps which
cannot be repeated as well as any evidence taken ahead of trial at incidente probatorio and defendant’s criminal record
and other information that could be useful in assessing the character of the accused, may be used directly as evidence;
but information contained in the public prosecutor’s dossier may only be used negatively, in rebuttal. ( Mireille
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Delmas-Marty & J. R. Spencer, 2002)
1.3 Laying Down Strict Exclusionary Rules to Guarantee Trial-Centeredness System

The aforementioned description of the severance of the dossiers should guarantee that investigative evidence does not
affect the judge's decision at trial. Nevertheless, the Code, when drafted, contained two additional rules to further ensure
that the judge will be shielded from the investigative record. First, the parties, particularly the prosecutor, could not take
the initiative to read any prior statements or other investigative records at trial, except for those few exceptions
specifically provided by law. The second rule prohibited police officers from testifying at trial as to witnesses'
statements collected during the investigation. These two rules guarantee what has been called the “accusatorial golden
rule”: out-of-court statements may be used only to verify a witness' veracity; they cannot be used for the truth of the
matter asserted. Thirdly, the severed co-defendant's prior statement to the prosecutor could be used for substantive
purposes only if he failed to show up at the trial, but not if he attended and exercised his privilege against
self-incrimination.

Despite these measures, the drafters of the Code feared that a system that excludes all investigative evidence could be
too rigid and cause inefficiencies. For this reason, they provided some exceptions to the rule. One exception allows the
parties to read a relevant portion of the investigative record when it has become absolutely impossible to otherwise
present the evidence due to serious and unforeseen reasons (e.g., the witness' sudden death). The second exception
allows the parties can make substantive use of prior statements of the accused that were rendered to the prosecutor, not
the police, once the statements are used at trial to discredit the accused. The third exception is about hearsay rule: if the
statements were collected at the crime scene immediately after the action occurred, they can be used at trial for
substantive purposes only after they have been used to discredit a witness.

1.4 Shifting Responsibility for the Production of Evidence to the Parties at Trial

In order to transfer the powers of court investigation to parties the new Code changes the traditional powers separation
in court. Unlike the former criminal procedure model, in which the entire proof-taking process was officially conducted
and the fact-finding process was officially controlled (since the evidence was assembled by judges and other impartial
officials and produced in court by the trial judge), the new code, in principle, took the opposite approach, envisaging a
system of adjudication in which the evidence is essentially presented by the parties.

Accordingly, in sharp contrast with a system where the presiding judge used to first interrogate the defendant and the
other private parties, and then, ex officio, examine witnesses by exclusively questioning them, introduce documents,
examine expert witnesses and finally admit and examine the evidence presented by the parties, the Italian criminal
procedure code now provides that “evidence is received upon party's request” (article 190 c.p.p.). Thus, each party
presents his own case, calls his witnesses and examines them.

The trial begins with the discussion of any preliminary matters, such as venue or claims of procedural error. Then the
prosecutor, like his American counterpart, makes his opening statement. This is followed by the opening statements of
the "private parties," i.e., plaintiffs asking for damages and parties "civilly accountable for the fines." The injured party
of a crime can indeed intervene in the criminal action and become a co-plaintiff together with the public prosecutor. n42
Subsequently, it is the accused's turn to make his opening statement. Each side indicates the facts to be proven and the
evidence they intend to introduce. The prosecutor presents evidence first, then it is other parties' turn to produce
evidence. As there is no a prima facie case to be proven by the prosecution (due to the absence of a bifurcated trial
where the jury is the ultimate trier of facts), this order of evidence production may be subject to derogation upon
agreement by the parties.

Unlike under the previous code, the defendant can decide not to take the stand. Unlike the common law system,
moreover, the defendant is given the opportunity to issue spontaneous statements whenever he deems it necessary to do
so. Questions are posed to witnesses, technical consultants and private parties by the parties through direct, cross and
re-direct examination. Answers to leading questions are not admissible during direct examination, but they are
admissible during cross-examination. (Elisabetta Grande, 2000)

1.5 Speed up the Trial Hearing through Various Special Procedures

In order to speed up the trial hearing, procedural alternatives have to the usual forms of ordinary proceedings have been
planned, which include abbreviated judgment (Giudizio Abbreviato) and application of penalty by request of the parties
(Procedimento per Decreto Penale) and criminal order (Procedimento per Decreto Penale) and direct judgment
(Giudizio Direttissimo) and immediate judgment (Giudizio Immediato). The last two procedures are trials without
preliminary hearings and the judge could make his decision based on the investigatory dossier. The other three
procedures are simplified procedures without trial. Abbreviated judgment and application of penalty by request of the
parties, which has embodies the party-dominated “negotiated justice”, have some similarities with American plea
bargain system. The Italian drafters wanted to use these two procedures to reduce trials by 70-80%.( Stefano
Maffei,2004)
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In the original version of the abbreviated trial, the defendant and the prosecutor agreed to a judgment on the
investigative file. In other words, both defense and prosecution waived their rights to trial but not to a judgment. The
abbreviated trial serves the interests of both parties. The prosecution obtains a quicker resolution of the case, while the
defendant, on the other hand, receives a reduction in penalty. If the defendant is found guilty, he is sentenced to a
penalty reduced by one-third of the regular sentence. (Freccero, 1994)Application of penalty by request of the parties
has some resemblance to the plea-bargaining conducted in the United States. In this deal, the defendant's attorney and
the prosecutor agree on a penalty for the defendant. The defendant is then accorded a reduction of up to one third of this
penalty. Under the original Code provision, the reduced penalty bargained for could not be longer than two years
imprisonment. By reaching an agreement on the penalty, the accused waives his right to trial and to a full
judgment.( Michele Panzavolta,2005)

2. The Limitation of the Reform
2.1 Contamination of Judges by the Trial Dossier

In Anglo-American criminal trial, the jury as truth-finder has no legal path to seize any information about the case
before trial. In order to guarantee the disinterestedness of the jury, when indicting the public prosecutor should not
transfer any evidence to the trial chamber. The new Code of Italy also adopted some measures to protect the judges
being effected by the one-side information of public prosecutor, which requires only trial dossier can be transferred to
judges before trial. A few exceptions had been laid down, some exceptions may have practical reasonableness, because
such measures that cannot be repeated in trial must be conducted before trial are not practicable, but evidence such as
previous conviction and other character evidence, which are usually excluded in America, can openly and legally come
into trial judges sight, so the new Code cannot protect the trial judges contamination from the dossier.

2.2 Not Passive Enough Judges

The Italian trial is not entirely party-controlled. There are four departures from a purely adversarial approach to
fact-finding. First, if parties consent to the admission of hearsay, the trial judge may require original proof (i.e.,
non-hearsay evidence), according to article 195 c.p.p., n.3.Second, the presiding judge, is allowed not only to question
witnesses at the conclusion of the examination (as in the U.S. system), but also to indicate to the parties new issues that
need to be addressed during the examination. Third, expert witnesses, always officially appointed, unlike in the U.S.
system, may be examined ex officio in court (article 224 c.p.p., n.1, but also arts. 468 c.p.p., n.5 and 501 c.p.p.,
n.2).Moreover - and this has proven to be a very influential provision in a legal system rooted in the continental
tradition - article 507 c.p.p. provides that, after all the evidence has been produced in court, whenever absolutely
necessary, the trial judge is subsidiarily authorized to examine proof sua sponte. The presiding judge will then examine
the witnesses he himself has produced and decide afterwards who among the parties will pose questions first (usually it
is the party that appears to be favored by the witness's statements). (Elisabetta Grande, 2000)

2.3 Limited Application of Special Procedure

Although the procedure known as giudizio abbreviato is available for all crimes, the request of the defendant is not the
only condition for applying such procedure. Only the request are permitted by public prosecutor first and the judges
then can the abbreviated judgment apply.

With regard to Italian plea bargain, there are at least three differences between Italian plea bargain and American one:
first, in Italy defendants can plea bargain during the preliminary hearing and even during the trial, when all the
investigations and the paperwork have been concluded; second, plea negotiations are limited to offenses involving only
pecuniary fines or where the sentence, as a consequence of mitigating circumstances, negotiations, and the statutory
sentence reduction of up to one third, does not exceed 2 years imprisonment; third, in the Italian system the prosecutor
and the defendant do not bargain over the nature of the crime for which the defendant pleads guilty.( Nicola Boari,1997)

2.4 Limited Defense Power to Investigate the Case

The new Code has authorized the defense lawyer such broad rights as to be there while interrogation of the suspect and
free communication with the his client and dossier reading, and also established the principle of adversariality according
to which the defense lawyer can monitor almost all activities of the investigative organ, which may be envisaged by his
American counterpart. The Code also conferred powers of investigation on defense counsel; however, “Those rights
were rather limited and theoretical, in particular because there was no possibility of authenticating statements received
by the defense counsel.” Because the public prosecutor had been one partisan and not judicial officer any more, the
defense counsel possibility of getting some helpful evidence from the public prosecutor was thin, such inequality
between the public prosecutor and the defense can eventually affect the integrity of the trial. ( Mireille Delmas-Marty
and J. R. Spencer, 2002)

3. Return to Inquisitorial System
3.1 Conservative Behavior of Italian Constitutional Court
The 1988 new Code transformed the structure of Italian criminal procedure from judicial officer dominated inquisitorial
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system to party dominated adversary system. But “the law in book” doesn’t mean “law in action”, the most important
condition for implementation does not rely on the Code’s perfect words, but on the law-executors. The written laws
require a certain amount of acceptance from the governed; otherwise, they will encounter resistance in their application
and other forms of rejections. Such a system which ideal is so contradicted with continental traditional ideal was
doomed to meet its difficulties in implementation. The bellwether that defeated the new Code was the Italian
constitutional court. In Italy, any provision of law can be submitted to the Constitutional Court for review to determine
whether this law is consistent with or in violation of the Constitution. These submissions can be made in the course of a
judicial hearing only when there is doubt about a provision's validity. The constitutionality issue can be raised by either
the presiding judge or by parties provided that the complaint is not considered groundless by the judge. (Michele
Panzavolta,2005)Prosecutors and judges submitted a large number of provisions of the new Code to the Constitutional
Court. In particular, the allegations were directed against those rules that supported the sharp distinction between
investigations and trials.

3.1.1 Invalidating the Prohibition against Police Officers Testifying about Statements Collected in the Investigations

The Constitutional Court agreed with these complaints and delivered a first blow to the Code in Decision n. 24/1992.
Here the Court invalidated the prohibition against police officers testifying about statements collected in the
investigations. In the view of the Court, the provision violated the principle of equality because it prohibited police
officers' hearsay testimony while a similar ban did not apply to ordinary witnesses. Unfortunately, the Court failed to
see the essential role this provision played in separating the phases of the criminal process.

3.1.2 Treating the Out Court Witness Statements as Evidence of the Facts at Issue

Pursuant to Art.500 of the Criminal Procedure Code impeachment of witnesses for statements made at trial, inconsistent
with out-of-court statements, had been reduced to a mere credibility test. The Constitutional Court endorsed the Italian
judiciary's criticisms by its Decision No 255/1992, in which it declared paragraph 2 of Art.500 of the Criminal
Procedure Code unlawful, since the principle styled as "non-dissipation of evidence”, was to be deemed also applicable
to the system of criminal procedure newly introduced. Following this decision, any statements made by witnesses to the
prosecutor came, through impeachments of witnesses due to inconsistency or silence at trial, to be treated as evidence of
the facts at issue. (Ennio Amodio,2004)

3.1.3 The Severed Co-defendant Who Attended Trial but Exercised His Privilege against Self-incrimination could Have
His Prior Statements Read

Decision n. 254 in 1992 declared Article 513/2 unconstitutional, thus permitting the admission of out-of-court
statements of a severed co-defendant called to testify in the other defendant's trial, regardless of whether the severed
defendant chose to exercise his right to remain silent. The Court justified its decision on the ground that it was
unreasonable to treat a severed co-defendant and a joint co-defendant differently. If a joint co-defendant who attended
trial but exercised his privilege against self-incrimination could have his prior statements read, a severed co-defendant
should be treated in the same way.

3.1.4 The Judge’s Veto Power to Plea-Negotiation on the Basis of the Rehabilitation of the Convicted Person

In the Italian Constitutional Court's 313/1990 decision, issued the year after the new Italian Code introduced the
patteggiamento. In this decision, after repeatedly stating that the judge's power of control over the agreement was not
just a formality, the Constitutional Court held that art. 444.2 of the Italian Criminal Procedure Code, which regulated
the patteggiamento, was unconstitutional because it did not expressly give the judge the power to control the
congruence between the sentence agreed upon by the parties and the seriousness of the offense, and thus deprived the
judge of the power to enforce art. 27.3 of the Italian Constitution, which establishes that the goal of punishment is the
rehabilitation of the convicted person. Therefore, this decision attempted to reaffirm and increase the powers of the
judge against the parties regarding the pattegiamento.( Maximo Langer, 2004)

3.1.5 Wide Interpretation of the Court’s Authority to Order Extra Evidence

Among the Constitutional Court's many decisions that have altered the original accusatorial approach, a new
interpretation has been provided as to the rule by which the trial judge's power to call witnesses in the interest of justice
had been restricted to exceptional cases. By Decision No 111/1993 n16, it was held that, if the prosecutor fails to offer
any evidence at trial, out of negligence or lack of initiative, then the judge may deal with any such failure by ordering
that useful items of evidence be gathered to establish the truth. The Constitutional Court, referring to the pursuit of truth,
has stated that the parties do not have a completely free hand with the evidence. (Mireille Delmas-Marty and J. R.
Spencer, 2002)

3.2 Factors Contributing to the Adversarial System's Failure
3.2.1 Reality: Rampant Organized Crime
Mafia-type organizations are so deeply interwoven into the fabric of Italian society that they have become part of the
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darker side of Italian culture. (Ottavio Campanella, 1995)At the end of 1987 the biggest trial--that of Palermo involving
454 defendants--lasted 20 months and ended with more 300 convictions. Organized crime became one of the most
important factors that caused the trial delay, Italy used the method to severed trial of organized crime defendants to
solve such problem. But such method brought another problem: how to judge the admissibility of the confession of the
severed defendants. As the Part One said, Italy adopted a very strict exclusionary rule to protect the defendant’s right of
confrontation.(Louis F. Del Duca,1991)

In 1992, two valorous prosecutors were brutally assassinated by the mafia. All the institutions of the Italian State had to
display their firm determination in fighting the mafia. This justified the need for emergency legislation aimed at
strengthening the evidentiary powers available to law enforcement officials. Parliament passed a bill in August of 1992
that implemented the Court decisions and increased the exceptions to the rule that the only evidence admissible was that
collected at trial. For example, the parties were allowed to introduce records of other proceedings and decisions taken in
collateral cases. Also, out-of-court statements of witnesses not present at trial could be used more extensively. This
legislation was enacted by the State in response to attacks by organized crime. (Illuminati Giulio,2005)

3.2.2 System: Lacking Separation between Adjudicating and Prosecuting Members of the Judiciary and Compulsory
Prosecution Principle

The Italian prosecutor is a career bureaucrat who has a lifetime position with almost complete autonomy. A mechanism
for automatic wage increases keeps the salaries of the judges and prosecutors at the top of the pay scale for public
employees. (William T. Pizzi & Luca Marafioti,1992)The lack of separation between adjudicating and prosecuting
members of the judiciary - consistent with the previous officially-controlled system in which all officials were in charge
of discovering the truth and, consequently, of collecting and introducing evidence both for and against the accused -
denies defendants a fair trial under the new system for collecting and presenting evidence.

The notion of compulsory prosecution has found its way into the 1948 Italian Constitution. Its rationale has been the
same fostering of prosecutorial impartiality that has justified its introduction in the German system. According to this
theory, the lack of discretion on the side of the prosecutor would avoid future unfair treatment of crimes perpetrated by
the political regime. (Elisabetta Grande, 2000)The compulsory principle can explain on the one side that why the public
prosecutor only have limited power to plea bargain with the defendant, on the other side, the Constitution Court had
used the principle to uphold the judge’s power to find material truth. By Decision No 111/1993 n16, it was held that, if
the prosecutor fails to offer any evidence at trial, then the judge may deal with any such failure by ordering that useful
items of evidence be gathered to establish the truth. The Constitutional Court believed that, in the Italian judicial system
- one governed by the “compulsory prosecution” principle - it cannot possibly be conceived that the prosecutor's lack of
initiative may prevent the trial judge from establishing that an offense was or was not committed. (Ennio Amodio,2004)

3.2.3 Culture: Search for “Material Truth”

Under the Continental tradition the evidentiary field rests within the scope of the decision maker's domain, whose
inquiry is understood as a tool to be handled with a view to protecting the public interest. As a consequence, the
comparatively passive role vested in the trial judge in proof taking by the 1989 Code, patterned after the adversarial
model, has been perceived by the Italian judiciary as a barrier to elicit the truth.

As one of the continental countries, Italian traditional criminal procedure model was premised on the assumption that an
impartial, capable researcher could best ascertain the facts of a case. By contrast, the new Code is rooted in the premise
that there is not an objective way to ascertain facts or conclusions, but that truth is best found through confrontation of
differing points of view. The traditional view of the fact-finding process is still prevalent today in Italy, both among the
judiciary, and among the public. In order to restore the power the trial judge’s power to elicit material truth, the
Constitutional Court had declared many Articles of the new Code unconstitutional, just as what Milan University
professor Amodio said in evaluating the “non-dissipation of evidence” principle: such principle was “a novel disguised
version of the material truth principle at the root of Continental criminal justice.” (Ennio Amodio, 2004)

4. The Re-Establishment of the Adversary Principles

In 1997, Parliament decided to re-establish the original accusatorial choice. Law 267/1997 abolished some of the many
exceptions to the principles of orality and immediacy in order to place the trial stage at the center of criminal
proceedings again. In particular, the reform stated previous statements of an accomplice, are separately inadmissible for
determining the defendant’s guilt as long as the accomplice remained silent at trial. The reform moved toward a
restoration of the accusatorial process, preserving the defendant’s right of confrontation. However, the Constitutional
Court reviewed the revised provisions and concluded that they were an unconstitutional violation of the equality clause.
The provision forbid the use of an accomplice’s previous statements where the accomplice was silent at his trial, but did
not forbid the previous statement of a witness. The reasons stated for the decision display the ideology of the
Constitutional Court. The Court again recalled the principle that no judicial activities should be wasted and no evidence
should be lost. Parliament and the judiciary were now in open conflict and the judiciary was prevailing. (Illuminati
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Giulio,2005) The Constitutional Court’s systematic misinterpretation of the Constitution made it clear that Parliament
would have to amend the Constitution to explicitly state the intended procedural system. Constitutional law 2/1999
reformed Article 111 of the Constitution by introducing five new sections.

The sections added to Article 111 make it a very long article compared to other articles of the Italian Constitution. The
amendment added five sections that read as follows:

(1) Every judicial matter should be carried out under the principle of due process of law.

(2) Every trial should guarantee each party equal standing to offer evidence or contrary evidence in front of an impartial
judge. The law also guarantees that trials should be of a reasonable length.

(3) In the criminal trial the law guarantees that a person accused of a crime should be privately informed as soon as
possible of the nature and the reasons for the charges against him; that the accused should be assured enough time and
suitable conditions to prepare his defense; that the accused should be allowed the opportunity, before the judge, to
examine or to have examined any witnesses against him; that the accused have the right to subpoena favorable
witnesses at trial on an equal basis with the prosecution, as well the right to produce other evidence in his favor; and
that the accused be assisted by a translator at trial if he does not understand or speak the language used in the trial.

(4) The criminal trial is based on the principle that evidence should be heard in front of the parties and each party should
be able to offer contrary evidence and to challenge opposing evidence. The accused cannot be proven guilty upon
declarations of anyone who willingly avoided being examined by the accused or by his lawyer.

(5) The law regulates cases in which evidence is not presented in a manner such that the accused may challenge the
evidence at trial by consent of the accused, due to verified objective impossibility or as a result of proven illicit conduct.

As the Constitution Amendment passed, the Italian legislature also enacted new provisions to guarantee the
Amendment’s implementation. Act No. 63/2001 primarily drew inspiration from the principle of "completion of the
proceedings”, pursuant to which a co-defendant whose position has irrevocably been defined by conviction or acquittal
is treated as a witness and remains under an obligation to testify, but is entitled to be assisted by counsel. As a departure
from this principle, a co-defendant not prosecuted on the same offense may only be heard as a witness if he was warned,
when interrogated in the pretrial stage, that, should he give evidence against accomplices, he would be treated as a
witness at the trial. Except for this, any co-defendant shall have the right of silence and may, accordingly, escape
cross-examination, thus making any statements previously made by him to the prosecutor inadmissible.

Except to re-establish the strict evidence rule, the Italian legislature also adopted some other measures to strength the
adversarial system.

Firstly, after abolishing the investigative judges, the task for pretrial judicial control and preliminary hearing was carried
on by the GIP, who did not investigate the case any more. But because the GIP took these two tasks together, his
decision made during the preliminary hearing may be affected by the information which he had got before hearing. In
1998, the legislature of Italy decided to set up a special organ - the giudice dell'udienza preliminare (GUP)-to conduct
the preliminary hearing, thus the GIP’s function remained to pretrial judicial control.

Secondly, defense lawyer’s powers of investigation were bettered. The law of 7 December 2000, no.397, entitled “rules
about defense investigations”, extended the powers of defense to allow them to conduct their own investigations: he can
interview people who may be able to provide information, he can be authorized by a judge to enter private places or
places where the public is not allowed and he can examine seized evidence. Furthermore, he can engage substitutes,
private authorized agents and technical consultants to carry out all these activities. All evidence found by the defense
counsel is then collected in a specific dossier, called the “defense counsel’s dossier”. (Mireille Delmas-Marty & J. R.
Spencer, 2002)

Thirdly, the enormous caseload of the Italian system itself adds to this cycle of inefficiency. Various reforms have
recently been adopted to cope with this backlog. One reform issued in 1998 provided that minor crimes be judged by a
single judge rather than by the traditional panel of three magistrates. In 2001, the legislature also introduced justices of
the peace to deal with petty offenses, thereby relieving the tribunals from deciding some cases.

Despite these reforms, there is still tremendous pressure on the system to be more efficient. Law no.479 of 1999
removes the need for the prosecutor’s agreement while the defendant initiates a request for abbreviated judgment.
Another important change introduced in 1999 is that the defendant may now ask the judge to carry out further
investigation-thereby removing the power of the judge to reject the request to proceed by abbreviated judgment because
he did not have enough evidence before him to reach a decision in the case. The reform of Italian plea bargain goes the
same route with abbreviated judgment: extending its application. The limitation of up to five years of imprisonment was
introduced by statute in June by Law 134/2003.
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5. Conclusion

The historic mixture of adversarial and non-adversarial characteristics implemented by the 1989 Italian Code of
Criminal Procedure are reflective of that country's concern with the imposition of checks on abuses of power by
dividing the functions of the players and the phases of the disposition of a criminal case. (Rachel A. Van Cleave,
1997)lItalian transplant of adversarial system is not only trial structure reform but reform of whole criminal procedure.
From the perspective of furthering the proceeding, the trial phase is just one phase of the criminal procedure. Therefore,
if we put all our effort on the trial procedure reform and neglect other corresponding procedure reforms, the result may
be out of our expect and the different part of procedures may be counteract each other. Adversary criminal trial
implements strict trial-centeredness principle: the investigative phase and trial phase are rigorously divided into two
procedures, only the evidence that the accusing party has obtained are confronted in open court by the defense party and
goes through the barrier of evidence rules be used as the basis of the decision. Accordingly, transplantation of adversary
trial must involve reform of investigative procedure and evidence rule. Or the transplant will be fruitless. Furthermore,
in adversary criminal trial, the judges are passive and the public prosecutor becomes “public interest party” of the
proceeding, in order to repair the ingrained inequality between the parties and realize the goal of fair trial, extending the
defendant’s defense power is one of the necessary measures. Adversary criminal trial is also one high-price activity, if
we cannot design corresponding low-price procedure to shield out such unnecessary cases, the remained cases which
really need be taken seriously cannot come into real battle field.

As we all have seen, the adversarial reform of Italian criminal trial has adhered to such whole reform view. Division
between the trial phase and investigative phase, establishment strict exclusionary evidence rules, extension of the
accused defense power and creation of various efficient procedures all are the concrete embodiment of such view. No
others continental system countries, including Japan, can compare with the Italian’s reform with respect of depth and
strength of the reform.

Whether the transplanted system can reach the expected result of the legislature in judicial practice are conditional, one
of the most important factors is whether the ideal of the new system can be internalized by the law executors. In the
course of internalization, a difficult repeated testing is the only way. In a comparative analysis of political cultures,
Seymour Martin Lipset (1996:21) writes that due to its long-standing emphasis on individualism and mistrust of
government, “American began and continues as the most antistatist, legalistic, and rights-oriented nation.” American
government, including the judiciary, accordingly, is designed to fragment and limit power.

Because of such deep mistrust of government power, the American criminal trial emphasized the self-protection of the
parties, not judges or other officers. But the continental countries always emphasize the judge’s obligation to find the
material truth ex parte, which is another power trust culture. Accordingly, the Constitutional Court of Italy felt
incompatible with the new Code. The new Code not only weakened the power the judges but also does not satisfy the
above ideal of continental Europe tradition which requires to finding object truth. A series of constitutional decisions of
the Italian Constitutional Court are inevitable product of these two cultures contradiction. With respect to the present
materials, the Italian legislature has won the fight with the judicial system, but the prospect of re-reform remains to be
observed.
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Abstract

There are several ways to put a contract of employment to an end. One of them is by way of retrenchment.
Termination of employment by way of retrenchment may be relevant when the employer restructures his business. The
focus of this article is to evaluate the application of the principle Last in First Out (LIFO) in the case of retrenchment in
Malaysia. This article will also assess to what extent the courts defend the prerogative of the employer to retrench his
employee in the case of redundancy.

Keywords: Employment law, Retrenchment, LIFO, Employer’s power, Redundancy, Industrial Relations
1. Introduction

Retrenchment may happen not only during recession but it is also relevant when the economic situation is good.
Apparently, termination of service is permitted by law for operational reasons, which is commonly known as
redundancy. The word redundant however, is not as simple as it sound as it is, in fact, it is very subjective. Redundancy
occurs when the employee is no longer required to work. There are situations where a contract of employment is subject
to some inevitable change. Redundancy may happen due to several reasons such as a downturn in production, sales or
economy, the introduction of technology, business relocation, a business merger or a business is sold or restructuring of
a company.

Furthermore, with the introduction of automation, industries usually employ very few workers. At the same time, as a
result of reorganization, scaling down operation or closure of business, an employee’s services may become redundant
and thus, his service may be terminated. Thus, in our context, retrenchment means a discharge of surplus of workers.
However, retrenchment does not include termination of contract due to other reasons such as illegality or frustration or
dismissal on the ground of misconduct (Ayadurai, 1998). In short, retrenchment occurs as a consequence of redundancy.
The words of downsizing and retrenchment are used interchangeably. However, the main legislation governing this
issue, that is, the Industrial Relations Act 1967, does not define the meaning of redundancy. Thus, for this purpose,
reference should be made to common law principles.

In exercising retrenchment, not only must the employer have good grounds to do so, but, the law clearly provides that
the employer is required to exercise it fairly. It is the practice that the recognized trade union must be consulted when an
employer proposes to make the employee redundant. Section 13(3) of Industrial Relations Act 1967 recognizes
management’s prerogatives to employ workers or to terminate them with a proper cause or excuse. While the court
generally will not interfere with the bona fide exercise of power given to the management, it is equally important to note
that the employer must provide a proper cause or reason before terminating the employees. Due to this reason, it is the
employer who decides on the number of employees to be employed or to be retained by considering their viability and
profitability of the business. Thus, when the employer is of the view that the number of the employees is too excessive,
he is entitled to discharge the excess employees. Similarly, redundancy occurs where the business needs lesser number
of employees or where the employer had suffered a business downturn due to its lost of major clients as could be seen
inf Stephen Bong vs. FBC (M) Sdn Bhd & Anor (1993) where the court had confirmed retrenchment exercise made by
the employer. As there was a clear shrinkage of work, thus, the employees were made redundant. On the same note, in
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the Kumpulan Perubatan (Johor) Sdn Bhd vs. Mohd Razi Haron (2000), the Industrial Court held that the massive
retrenchment made by the employer was a genuine measure and not done for any ulterior motive to victimize the
employees. Further, the court found no evidence that the employer had acted with mala fide in the retrenchment
process.

2. Reference to the industrial court

In redundancy, the retrenched employee has the right to bring the matter to the Industrial Court should he feel his
termination of service is unfair and without just cause or excuse (Aminuddin, 2003). However, if the retrenchment
exercise is done in accordance with the relevant procedures, then there is a very little chance for the employee to win his
case in court. This can be evidenced by looking at the Industrial Court’s decision in Plusnet Communication Sdn Bhd &
Ors vs. Leong Lai Peng (2005) where it was held that a redundancy situation did exist in this case as a result of
reorganization and downsizing exercise made by the company to minimize losses. In the event the issue of retrenchment is
referred to the Industrial Court, it will generally look at the following issues:

(a) whether the retrenchment was justified, that is by looking at the circumstances of the case;
(b) whether the employer is in a position to  give the true grounds for the retrenchment; and
(c) whether the retrenchment is made bona fide.

On justification of retrenchment, there are matters to be looked at by the employer, such as, is there any surplus of
employees to allow retrenchment on the grounds of redundancy? It is important to note that there should be a valid
reason for redundancy. The main question the court has to consider is whether there was in fact, redundancy. The court
is aware that an employer may restructure his/her business and in order to realise that mission, it may involve
reduction or downsizing of manpower, in which case, some of the employees have to be removed as they are no
longer required by the employer. In 1998, the Industrial Court in TWI Training and Certification (SE Asia) Sdn. Bhd.
v Jose Sebastian ruled that as long as the measure taken by the employer is a genuine commercial and economic
consideration, it has the managerial prerogative to decide in the best interest of its business arrangements to identify its
own area of weakness and then proceed to discharge its own surplus. On this issue, Gopal Sri Ram JCA in William
Jacks & Co (M) Bhd vs. S. Balasingam (1997) on p. 241 said:

“The facts before the Industrial Court showed that the applicant was surplus or redundant which justify retrenchment
within the meaning of the test ... Retrenchment means the discharge of surplus labour or staff by an employer for any
reason whatsoever otherwise than as a punishment inflicted by way of disciplinary action (per SK Das J in Hariprasad
vs. Divelkar 1957 AIR SC 121 at p 132). Whether the retrenchment exercise in a particular case is bona fide or
otherwise is a question of fact and of degree depending on the particular circumstances of the case. It is well settled
that the employer is entitled to organize his business in the manner he considers best. So long as the managerial power
is exercised bona fide, the decision is immune from examination even by the Industrial Court. However, the Industrial
Court is empowered and indeed duty-bound to investigate the facts and circumstances of the case to determine whether
the exercise of power is in bona fide™.

In Hotel Jaya Puri Bhd vs. National Union of Hotel, Bar & Restaurant Workers & Anor (1980), a dispute arose between
the National Union of Hotel, Bar and Restaurant Workers (the union) representing the workers and the employer. In
this case, a number of workers employed by the Jaya Puri Chinese Garden Restaurant Sdn. Bhd. (the employer) were
retrenched by the company as the business was closed due to losses. The restaurant was carried on in premises
belonging to the Hotel Jaya Puri Berhad. Both the hotel and the restaurant had the same managing director. The union
claimed that those workers were in fact dismissed and not retrenched as the hotel business is still in operation. The
Union sought to have the Hotel joined as a party as it had a view that the workers were in fact the employees of the
Hotel. The Hotel contended that it was not the employer of the workers in question and thus, the termination of the
workers was a retrenchment. However, they are not eligible to retrenchment benefits from the employer (the restaurant)
as none of them had completed three years' minimum service. On to the issue of retrenchment, the Federal Court
confirmed the Industrial Court’s decision in holding that the closure of business was perfectly legal and proper. The
termination of service of these workers could not be considered as dismissal and compensation awarded could not be on
the basis of dismissal.

In exercising prerogative, the law also prescribes that the employer has the duty to ensure that retrenchment is properly
exercised to avoid any claim of wrongful dismissal. It is the rule that if the retrenchment is carried out for collateral
purpose such as to victimize the employees for their legitimate participation in trade union activities, such termination is
deemed to be made without a just cause or excuse and that termination may be regarded as on mala fide. The courts
are firm on this point. This stand can be seen in Harris Solid State (M) Sdn.Bhd. & Ors vs. Bruno Gentil Pereira &Ors
(1996). In this case, the first appellant (the employer) terminated the services of the 21% respondents (the employees)
who were all members of the union and the reason given was that the employer would cease operation with effect from
22 September 1990. The employees contended that the termination of the employment is tainted with mala fide and
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actuated by victimization and unfair labour practice. Based on evidence, the court found that the employer dismissed the
employees purely because of their trade union activities. The court then ordered the employees to be reinstated to their
employment within one month of the date of award without loss of wages, allowances, bonus, seniority, service or
benefits whatsoever.

3. Law governing redundancy

In the Malaysian context, section 12(3) of the Employment Act 1955 provides that the employees may be terminated
from service when such termination is attributable wholly or mainly to the fact that:

(@) the employer has ceased, or intends to cease, to carry on the business for the purposes of which the employee was
employed,;

(b) the employer has ceased, or intends to cease, to carry on the business in the place at which the employee was
contracted to work;

(c) the requirements of that business for the employee to carry out work of a particular kind have ceased or diminished
or are expected to cease or diminish;

(d) the requirements of that business for the employee to carry out work of a particular kind in the place at which he
was contracted to work have ceased or diminished or are expected to cease or diminish.

The above mentioned section is mutatis mutandis to section 81(2) of the Employment Protection (Consolidation) Act
1978 of England. As the definition of redundancy is not defined in the Industrial Relations Act 1967, the court in Credit
Corporation (M) Bhd vs. Choo Kam Sing & Anor (1999) has referred the provision regarding redundancy in England in
section 81(2) of the Employment Protection (Consolidation) Act 1978 provides as follows:

For the purpose of this Act, an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the
dismissal is attributable wholly or mainly to:

(a) the fact that his employer have ceased, or intends to cease, to carry on the business for the purpose of which
the employee was employed by him, or has ceased, or intends to cease, to carry on that business in the place where the
employee was so employed, or

(b) the fact that the requirements of the business for employees to carry out work of a particular kind, in the place
where he was so employed, have ceased or diminished or are expected to cease or diminish.

In order to exercise managerial prerogatives to retrench employees, the employer must prove that there is an existence
of redundancy in the organization. If there are several reasons taken into consideration by the employer for the
retrenchment, the employer has the duty establish the principal reason for such decision. Upon considering the reasons,
then, the court has to determine whether the termination or dismissal was fairly or unfairly made. This question should
be determined in accordance with equity, good conscience and the substantial merits of the case.

Itis a rule that an employer, who proposes to terminate his employees on the grounds of redundancy to consult the trade
union where the employees belong to. In addition to the above, redundancy must be exercised in conformation to the
Code of Conduct for Industrial Harmony 1975 and signed by the Trade Unions and Employer’s Organizations. Section
30(5A) of the Industrial Relations Act 1967 provides that in  making its award, the Industrial Court may take into
consideration any agreement or Code relating to employment practices between organizations, representative of
employers and workmen respectively, in which, such agreement or Code has been approved by the Minister. In
addition to the above, section 63A of the Employment Act 1955 imposes a duty on the employer to notify the Director
of Labour before any retrenchment can be materialized.

Involuntary termination from employment may affect the employee’s personal well-being and the stabilities of his
families. Thus, the effected employee is entitled to a minimum written notice from his employer, regardless of anything
contrary contained in the contract of service between the parties.  If the contract of employment expressly provides
for a specific period of notice, these conditions must be observed by the parties. In the absence of such a term, the
minimum notice prescribed by section 12(2) of the Employment Act 1955 must be followed. The said statutory notice
provides that if the employee has been employed for less than 2 years on the date of notice, the length of notice is 4
weeks. If the employee has been employed for 2 years or more but less than 5 years, the notice is 6 weeks. For the
employee who has been employed for more than 5 years, the minimum notice required 8 weeks. Despite the above
mentioned principle, the length of the notice can be waived by a mutual consent of both parties in which the employer
will have to pay an equivalent payment in lieu of notice. Failure to give the appropriate notice will make the employer
liable for prosecution under section 99 of the same Act.

The Malaysian law clearly recognizes the managerial prerogative of the employer to organize and arrange his business
in the manner he considers best including to retrench his employees provided that it is made bone fide for the interest of
the employer’s business. Clearly, the retrenchment exercise is a last resort to the employer in reorganization. Before
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making decision on retrenchment, the employer should try his very best to minimize the reduction of the number of
employees. Perhaps, the employer should take the necessary steps such as by reducing its operational cost and at the
same time restructuring his position to suit the current needs. The Industrial Court in Basf (M) Sdn. Bhd. vs. Lee Suan
Sim (2001) recognized that when the employer is in difficulties, he should first embark on cutting operational costs such
as introducing salary cuts, stopping increments and promotions exercise, reducing traveling expenses and entertainment
allowances. In the event that he failed to stabilize the financial position of the business, he has, if unavoidable, to
retrench the employees.

It is my submission that the employer has the prerogative to decide whether or not to retrench his workers as long as the
retrenchment is made for genuine reasons. Genuine reasons may be interpreted to include proper exercise of discretion
in which it is free from mala fide or unfair labour practice. Clearly, the employer’s interest is wider than that of the
employee.

4. Procedure of retrenchment

Retrenchment exercise is subject to some governing procedures. The Industrial Court in Rocon Equipment Sdn Bhd &
Anor vs. Zainuddin Muhamad Salleh & Yang Lain (2005) emphasized that even if redundancy did exist, another
question to be considered is whether the retrenchment is done in accordance with the accepted standards of procedure.

Clause 22(a) of the Code of Conduct for Industrial Harmony 1975 (the Code) provides the following measures to be
taken by the employer:

(i) togive as early a warning as practicable to the workers concerned

(if) introducing schemes for voluntary retrenchment and retirement and for payment of redundancy and retirement
benefits

(iii) retiring workers who are beyond their normal retiring age

(iv) co-operating with the Ministry of Labour and Manpower to help the workers to find work outside the undertaking;
spreading termination of employment over a longer period

(v) ensuring that no such announcement is made before the workers and their representatives or trade union have been
informed

In retrenchment, the employer must draw up a plan to decide who will be retained and who will be made redundant. The
employer must then inform the affected employees as soon as possible so that they have an opportunity to find
alternatives or to apply for other jobs either with the current employer or with another employer. Retrenchment must be
conducted fairly and not tainted by any unfair legal practice. Thus, while retrenchment is permissible, a justifiable
retrenchment exercise could be declared invalid simply because the selection of the employees for retrenchment is not
in accordance with Last in First Out (LIFO) (Anantaraman , 2005).

5. The Malaysian code of conduct for industrial harmony 1975 (the Code)

It is the intention of the government to maintain healthy practice in employment industry. Thus, steps must be taken to
maintain what is called industrial harmony in the workplace which essentially involves the employer, the employees
and their trade unions. The Malaysian Code of Conduct for Industrial Harmony 1975 (the Code) which was endorsed
in February 1975 provides a guideline that the employer must make a proper selection on the category of employees
to be retrenched. Clearly, if the Code is followed by the employer, it will be able to reduce the level of dissatisfaction
among the parties involved and this will create industrial harmony in the country.

There are several guidelines laid down in the Code prior for retrenchment. If no agreement is reached between the
employer and the employee on the criteria for selection, the criteria applied must be fair and objective. Clause 22(b) of
the above mentioned Code suggests that the employer should adopted an objective criteria, which includes:

(i) need for the efficient operation of the establishment or undertaking

(if) ability, experience, skill and occupational qualifications of individual workers required by the establishment or
undertaking under (i)

(iii) consideration of length of service and status (non-citizens, casual, temporary, permanent)
(iv) age

(v) family situation; and

(vi) such other criteria as may be formulated in the context of national policies

6. Last in first out (LIFO)

The common method used in the exercise of redundancy is Last in First Out (LIFO). LIFO means the junior employee
would have to leave the employment before the senior could be directed to leave (Ramasamy, 2002). This arrangement

25



Vol. 1, No. 4 Journal of Politics and Law

has advantages to employees as it reduces the possibility of the management to do selections of terminating employees
on the basis of favoritism. If the selection criteria are based on race, religion or gender, the effected employees may
claim compensation on the grounds of unfair dismissal. The good point of LIFO is it is easy to administer. At the
same time the system rewards employees who have so far been loyal to the employer.

The Industrial Court in Associated Pan Malaysia Cement Sdn Bhd and Kesatuan Pekerja-Pekerja Perusahaan Simen
(1986) held that the LIFO principle is subject to two principles. Firstly, it operates only within the establishment in
which the retrenchment is to be made. Secondly, the rules are applicable only to the category to which the retrenched
employees belong. In Aluminium Company of Malaysia Bhd. vs. Jaspal Singh (1978) the Industrial Court held that the
principles of LIFO have to be followed by the employer in the case of retrenchment. ~ Since the claimant’s job was still
in existence after retrenchment and the employer has failed to consider that the claimant was the first who joined the
company for the post compared to the other two superintendents, therefore the retrenchment was wrongly exercised.
The issue of seniority must be considered with reference to the employee working in the same category and not based
on the date when they started work for the company (Ayadurai, 1998). In other words, the principle of LIFO is only
applicable when other things are equal. Any departure from the principle of LIFO must be objectively justifiable. As to
the status of the employees, the Industrial Court in Seong Thye Plantations Sdn Bhd vs. All Malayan Estates Staff
Union (1981) reiterated that the employer should take into consideration the status of the employee when it selects
employees to be retrenched. The order of selection is non-citizen, casual, temporary and lastly, permanent employee.
Thus, in retrenchment, the employer has to first retrench all foreign employees of a similar work capacity before
retrenching local workers. On this aspect, reference must also be made to section 60N of the Employment Act 1955
which provides that the employer shall not terminate the services of local employees unless he has terminated the
services of all foreign employees employed by him in a capacity similar to that of the local employee.

The Code was implemented more than 20 years. It is respectfully submitted that the Code reflects the government’s
policy in protecting workers’ interest in the country. But, to what extent has the Code achieved its objective in
protecting the employee’s interest against the employer’s decision to retrench its employee? It is to be noted that LIFO
is not the only consideration. In selecting employees for retrenchment, employees with skills or those who occupy a
specialized position may be retained and a poor performer may be eliminated. However, selection for redundancy on the
grounds of trade union membership or non-membership is clearly unfair. Thus, the employer must show in detail the
selection procedure and must show how they picked those unlucky one. The Industrial Court in National Union of
Cinema & Places of Amusement vs. Shaw Computer & Management Services Sdn Bhd (1975) held that the court will
usually require the employer to show how, by whom, and on what basis the selection for redundancy was made. The
burden of proof is on the employer and he must discharge it to the satisfaction of the court. In short, in exercising
retrenchment, not only the employer must have good grounds to do so, but he must also avoid unfair labour practice.
Even though the ultimate decision is on the employer, he has to observed the proper procedure to avoid legal tussles
between him and the retrenched employee which may ultimately undermine the industrial harmony in the country. In
the Kesatuan Pekerja-pekerja Perusahaan Logam vs. KL George Kent (M) Bhd (1991), the High Court held that it is the
duty of the Industrial Court to consider the provisions of the Code in making decisions relating to retrenchment. In this
case, there was a provision in a collective agreement between the employer and employees that they agreed to observe
provision of the Code. One of the provisions in the Code provides that the retrenched employees should be given
priority of engagement or re-engagement. But, this provision was not considered by the Industrial Court it its decision.
The High Court in reversing the Industrial Court’s decision held that it has made a jurisdictional error when it failed to
consider the relevant clause in the collective agreement. Should the collective agreement be taken into consideration,
the employer should have given priority of engagement or re-engagement to the retrenched employees rather than
bringing in new employees.

The principle of LIFO is not rigid. It is a settled law that the Code does not have any force of law. In the 1989 case of
Penang & Seberang Prai Textile & Garment Industry Employees Union vs. Dragon & Phoenix Bhd Penang & Anor
(1989), the court confirmed that the Code has no legal sanction. However, section 30(5A) of the Industrial Relations Act
1967 speaks in permissive terms in requiring the Industrial Court when making an award, to consider the objective of
the Code to inculcate fair and good industrial practice. Even though the Code is merely a moral guideline between the
employer and the employees and no penalty can be imposed against the employers for their failure to follow its
provisions, yet the Industrial Court in Mamut Copper Mining Bhd vs. Chau Fook Kong & Others (1997) expects
employers not only to adhere to the LIFO principle, but also other principles provided for by the Code. Similar stand
could also be seen in Weeluk Corporation (Sarawak) Sdn Bhd vs Wee Siak Luan (1998) where the court held that a
retrenchment is only justified if it is made in accordance with the accepted industrial relations standards, practices and
procedures. Thus, as the Code has provided the procedure to be observed, it is the duty of the employer to follow them
in order to meet the standard requirement.

Undoubtedly, another question to be considered is whether the employer is in a position to depart from the Code? The
courts recognize the importance of making commercial decisions on the part of the employer. Based on the above

26



Journal of Politics and Law December, 2008

principle, the employer may adopt his own objective criteria in making selection. These objective criteria may include
the employee’s ability and expertise, experience, qualification and the business needs. This is in line with the fact that
the employer is vested with the prerogative power especially in matters relating to improvement of his business. A clear
rule can be seen in Supreme Corp vs. Doreen Daniel & Another (1981) where the employer has been permitted to depart
from the principle with a sound and valid reason. In departing from the Code, the employer would surely have his
own reason to do so. Thus, it is the duty of the employer to convince the court the factors they have considered in
departing from the principle embedded in the Code.

Such departure from the LIFO is also confirmed in the First Allied Corporations Bhd vs. Lum Siak Kee (1996) where
the Industrial Court ruled that the principle of the Code is not inflexible and extraordinary situations may justify
variations (Industrial Law Reports, 1996). Thus, a junior employee who has special qualifications needed by the
employer may be retained even though a more senior employee has to be retrenched. The court however, did not
suggest any specific test to determine such criteria. It is open for the employer to decide what is best for his business.
However, the decision to retrench certain employee may be declared wrongful if no sensible or reasonable management
could reach to such decision in retrenching the employee as decided in Malayan Shipyard and Engineering Sdn Bhd
Johor Bahru vs. Mukhtiar Singh & 16 Ors (1991). The burden of proof is on the employer and he must discharge that
burden to the satisfaction of the court.

7. Conclusion

The rule on retrenchment is not closed. It would seem that the existing provision of the Code is not necessarily followed
by the employer. The matter is always for the employer to decide and not for the court to tell what amounts to
justification.

It is my humble submission that a departure from the LIFO principle, will open doors for the employer to abuse his
discretionary powers. The possibility of retrenching employees on mala fide will be a much higher if such departure is
permitted with very little restrictions. The situation may be worst if the retrenched employee did not bring his
dissatisfaction to the attention of the relevant authority.
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Abstract

Constructing the mechanism for the Democratic Parties to participate in politics plays an important part in the
multi-party cooperation system. However, many problems existing in China's current political mechanism have
prevented the Democratic Parties from playing their roles, such as, the weak consciousness in political participation of
the Democratic Parties, the unsound organization mechanism and the backwardness of the institutional construction in
political participation resulting from their characteristics and the social reality. In light of these problems, the awareness
in political participation of Democratic Parties should be enhanced, organizational construction should be strengthened
and the political participation system should be innovated in the process of multi-party cooperation.

Keywords: Multi-party cooperation system, Mechanism of political participation, Institutional innovation

Participating in politics is the essence for the Democratic Parties to be political parties. It best demonstrates the function
of a participating party and the value of the long-standing Democratic Parties, and the core issue of the multi-party
cooperation between the Democratic Parties and the Communist Party of China. In this sense, it can be said that
participation in politics is the lifeblood of Democratic Parties. But currently, the situations of China's Democratic
Parties in politics are far from satisfaction. This paper attempts to conduct an analysis. First of all, we should know the
fundamental characteristics of the Democratic Parties as parties participating in politics.

1. The basic characteristics of the Participating Parties in China
1.1 The convergence of political objectives

Participating Parties in China have the political objectives of their own when founded. For example, the political goal of
the Revolutionary Committee of Chinese Kuomintang is to “achieve the revolutionary Three Principles of the People
and build a new China with independence, democracy and happiness. The China Democratic League has the political
objective that “the people are the master of a democratic China”, “its sovereignty belongs to all the people”, and “the
country should implement the constitutional democracy”. China Democratic Construction Association has the “furthest
ideal that a country should be of the people, by the people and for the people”. China Association for Promoting
Democracy has the political objective of fighting for the democracy and realizing the democracy. The Peasants' and
Workers' Democratic Party has the political goal of “fighting against imperialism and feudalism to establish the
agro-industrial civilian regime”. China Zhi Gong Dang's political goal is to “fight for the real China's political
democratization” and the political objective of the Jiusan Society is to “work hard for the realization of democracy and
science”. Taiwan Democratic Self-Government League aims at establishing a democratic coalition government and an
independent, peaceful, democratic, prosperous and well-being China.”

With the founding of the People’s Republic of China and the gradual deepening of the practice of socialism, the ideals
of the Participating Parties have gradually tended to the realistic goal of the Chinese Communist Party, namely,
“developing the socialist market economy, socialist democracy and socialist advanced culture, and constantly
promoting the coordinated development of socialist material civilization, political civilization and spiritual civilization,
and propelling the great rejuvenation of the Chinese nation”. (See note). The convergence of political objectives is the
first and most important characteristic of Chinese Participating Parties, which indicates that they are certain to support
the Communist Party of China and participate in politics and take the ruling philosophy of the Communist Party of
China as their own ideal and put it into social practice. There are two aspects concerning the convergence of political
objective of Chinese Participating Parties. As for the major social and political goals, they agree with the Communist
Party of China. On the other hand, every participating party has its own political goal. Both are included each other. In
detail, the major social and political objectives contain those of the Participating Parties.

1.2 The members are all elites
Due to historical reasons, Chinese Participating Parties are composed by the elites from all walks of society, who are
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representatives of middle and high-ranking intellectuals of various industries or occupations in the middle and large
cities. Members of the Revolutionary Committee of Chinese Kuomintang are the representatives of those who have
something with the original Chinese Kuomintang and all circles in Taiwan. Members of the China Democratic League
are representatives of those engaged in cultural and educational work. Members of China Democratic Construction
Association are mainly from the economic circle. Members of China Association for Promoting Democracy are mainly
from the circles of education, culture and publication. Members of China Peasants’ and Worker’s Democratic Party are
from the medical and health sector. Members of China Zhigong Dang are representatives of those returned overseas
Chinese and their relatives. Members of the Jiusan Society are mainly from the sector of science and technology.
Members of Taiwan Democratic League are representatives in the mainland of Taiwan origin. At present, the eight
Chinese Participating Parties have the total number of 60 million people, 1% of the total number of the Communist
Party of China. After several decades of development, the China Participating Parties have undergone great changes
while remaining the advantages. The ranges of industry and occupation of the members have been expanded. And a
new meaning is added to the definition of every Participating Party. The original still has the principal advantage with
the participation of the elites from other Parties. The Participating Parties are the unification of universality and
progressive nature with members of elites from different walks of society.

1.3 The loose grass-roots organizations

The organizational form of a political party is related to its role and social status in society. The Chinese Participating
Parties, because they have participated in politic politics, mainly have gained development in medium-sized and large
cities and formed only three levels of the Central, provincial and municipal organizations. In the Civil Servant Law of
the People's Republic of China, only members of these three levels of organizations are grouped into the scope of the
civil service agencies. Different from the three levels of organizational forms, grassroots organizations of the Chinese
Participating Parties have loose organizational forms, namely, the heads and members of grassroots organizations have
their own appointed tasks and they are only part-time workers for the parties. Members of the grass-roots organizations
of Chinese Participating Parties participate in politics through the grass-roots organizations, or through access to the
people's congresses, governments, the organizations of the Chinese People’s Political Consultative Conference in the
non-occupational form. The loose grass-roots organizations of the Parties result in their casual activities and no source
of fund of operation.

2. Problems of constructing the mechanism of Chinese Participating Parties’ participating in politics

Since the time from the end of the 20th century to the 21st century, driven by building the modernizations and the
system of socialist market economy, the mechanism of political participation of various Democratic Parties as the
Participating Parties has developed in the direction of modern think-tank with a greatly-improved level of participating
in politics. All the Democratic Parties have played a better role in the performance of participating in politics and
democratic supervision. However, due to various reasons including the inherent characteristics of the Participating
Parties, there exist some problems of participating in politics, which need further improving and bettering.

2.1 Weak awareness of political participation and poor conscientiousness and sense of mission of participating in
national political life

On condition that the political goals of the Participating Parties and the political objectives of the ruling party have
come to convergence, the Participating Parties have obvious weak consciousness in political participation. In history
they have experienced great setbacks in politics. Although since the Third Plenary Session of the 11th Central
Committee of the Communist Party of China, the Democratic Parties have obtained relatively rapid recovery and
development, their initiative in politics still needs improving. In particular, some Parties are inactive in independent
thinking and have weak abilities to participate in the state affairs. They are willing to be the understrapper of the
Communist Party of China. A significant number of members are lack of enthusiasm and they think that joining in a
democratic party is to make friends, to seek an organizational support or spiritual sustenance. Their joining the
Democratic Parties is not a political choice, but out of utilitarian purpose and blindness. All these have vulgarized the
nature of the Participating Parties and to some degrees brought some negative effects to the political activities of the
Democratic Parties. In addition, the new members of Democratic Parties have some characteristics of intellectuals in
social transition. They are well-educated with more personal experience, but lack of political experience, collective and
political awareness, and sense of mission.

2.2 The unsound organization mechanism can not meet the effective participation in politics

All Democratic Parties have experienced several decades since their founding. Each has initially formed the political
party system and established local organizations at all levels throughout China. However, there are still some problems
concerning the organization mechanism, which has greatly influenced and restricted their participation in politics.
Firstly, in the replacement of the leading group, the Democratic Parties have adopted the charismatic leadership pattern
for a long time. The selection of a considerable part of the leaders is lack of long-term institutional arrangements. The
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work procedures are arbitrary and some Political Parties even appoint those from other parties who become members at
a surprise speed to be leaders, as can’t maintain the continuity of work and participation in politics. Secondly, the loose
grass-roots organizations have resulted in the single way and monotonous form of the activities, which has affected the
attractiveness and cohesiveness of the grass-roots organizations of the Democratic Parties. Finally, in the new era, the
Democratic Parties have expanded in organizations, but the organizational construction can not be in line with it. At
present, the cadres of the Democratic Parties are managed according to the Civil Servant Administrative Regulations.
The personnel posts are of small number and the personnel flow is comparatively difficult. Therefore, it is not easy to
get high-quality personnel and hard to exchange cadres. This also makes the organs of the Democratic Parties lack
vitality and affects the improvement of their ability in political participation.

2.3 The backwardness of the institutional construction of political participation has prevented the Democratic Parties
from exerting their functions of participating in politics

Since China completed the socialist transformation, the Demaocratic Parties have become “the political Parties devoting
to the cause of socialism” and the Participating Parties officially of the party structure of the multi-party cooperation led
by the Communist Party of China after the recognition of “the CPC Central Committee’s Opinion on Adhering to and
Improving the CPC-led Multi-Party Cooperation and Political Consultative System” and “Constitution of the People's
Republic of China”. But since the institutionalization of multi-party cooperation started relatively late with low standard,
rigid principles and small coverage, the participating system is weak in operation and loose in implementation. For
example, members of the Democratic Parties participating in the state administration, their posts in the People’s
Congresses and governments have not been guaranteed institutionally. And there are no specific documents concerning
their democratic supervision, no certain criteria to measure how they perform the duties of participating in politics and
democratic supervision. Their undertakings are quite of randomness.

3. Some suggestions on improving the mechanism of the Political Parties’ in politics

In order to further improve the pattern of political parties of the multi-party cooperation in China, and build the
Democratic Parties into a new force of democratic supervision and political participation, we should establish and
perfect the operation mechanism of the Participating Parties confirming to the situation in China, and of the Parties and
the characteristics of the times to bring into full play the advantages of China's political party system and the unique
roles that the Democratic Parties have played in the socialist modernization and reunification of China.

3.1 Consciously enhancing the awareness of the Political Parties, and exerting the full play of the subjective initiative
of participating in politics and democratic supervision

Political awareness is a basic prerequisite and realistic basis for the existence of a political party, and the focus of party
building. To consciously enhance the awareness as the political parties, they should correctly understand and handle the
relations with the Communist Party of China, and get rid of the consciousness of understrapper. All Democratic Parties
should not only accept the leadership of the Communist Party of China politically without offside and usurping of the
power, but also, strict with themselves as the independent political parties, lead all the members to enhance the
awareness as the Political Parties, improve the abilities of participating in politics to carry out the political participation
independently according to the Constitution. Secondly, they should strengthen the education of history and constitutions
of all the Democratic Parties and fully understand the course of struggle, treating each other with sincerity and sharing
weal and woe with the Communist Party of China, further comprehend the inevitability of accepting the political
leadership of the Communist Party of China and the feasibility that all political parties independently carry out their
political activities, and ideologically combine accepting the leadership of the Communist Party of China with carrying
out the independent political activities. Thirdly, it is necessary to fully understand the characteristics and advantages of
China's political party system, and to recognize that China's political party system has summarized the experience of
long-term cooperation of the Communist Party of China and the Demaocratic Parties, which is conductive to the socialist
democratic political construction and promoting China's socialist modernization cause. (Wang, 2007, p.31).

3.2 Strengthening organizational building and realizing the value of the Participating Parties

Participation in politics is fundamental for the Participating Parties to exist and the important form to realize the value
of their own. On the new historical conditions, the Participating Parties should improve their abilities to participate in
politics through the organizational building of their own, and give more valuable views or suggestions concerning the
state affairs. First, cadres of the Participating Parties should abide by the organizational procedure. They should be
produced by their organizations in the way of democratic consultation and democratic election and kept in record by the
organization department, which should be formed as the internal system to eradicate the arbitrariness of appointing
cadres in accordance with seniority. At the same time, the Political Parties should inspect and supervise the cadres sent
to participating in politics and put forward the suggestions concerning those, unfit for the position, who are removed
and replaced when necessary. Secondly, cadres from the Participating Parties should regularly participate in the
activities of the organization of their own parties, for those cadres, first of all, are the party members and must
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participate in the daily organizational activities, which should be set up as a basic provision of the organization system.
Those who have violated it must receive punishment of discipline or even the removal of the eligibility of their
participation in politics. Meanwhile, when they participate in the daily activities of their own political parties, as far as
the content (except those of confidentiality) and the projects concerned, they must lead the building of political
participation within the parties, which should be formed as a fix system, to improve the overall level of political
participation and enhance the capacity of the cadres in participating in politics and exert the role of coordination. Finally,
efforts should be made to attract members in society, in particular, the building of grassroots organizations, to
strengthen the social influence of the Democratic Parties including the tasks of recruiting new party members and party
education, the cadre contingent building especially the cultivation of the representatives. (Wu, 2005, p.279).

3.3 With the breakthrough of the institutional innovation, the institutional construction of political participation should
be strengthened to institutionalize, standardize and formalize the participation in politics and democratic supervision
system

The improvement of the mechanism of political participation of the Participating Parties will inevitably meet the
requirements of the socialist political party system to protect the realization of the right of the political participation. At
present, the Participating Parties in China have politically participated in state power, the consultations of major state
policies and the leadership candidates, the management of state affairs, the formulation and implementation of the state
policies, laws and regulations. The key issue is to make multi-party cooperation system clear and specific and
operational. How the Participating Parties can participate in politics, how the ruling Party and the Participating Parties
conduct consultations and cooperation and democratic supervision in the pattern of the multi-party cooperation must be
guaranteed institutionally and procedurally. The Participating Parties should be guaranteed to participating in politics
institutionally. And they should have the right of consultation and the right to know major national decision-making,
and the institutional arrangement for democratic supervision and work connection. Based on the above analysis, firstly,
the appropriate proportion should be ensured of members of Democratic Parties in the People's Congress of national,
provincial, and city levels. Secondly, when members of the Democratic Parties are selected to be leaders of the
governments at all levels, their ages and seniority of holding post can be properly relaxed and those meet the
requirements can undertake the chief positions. Thirdly, it can be considered that priority can be given to select
members of the Demaocratic Parties to be in the leading positions of the prosecution, and judicial organs. Fourthly, all
the Democratic Parties should be guaranteed to have the floor to deliver speech and submit proposals at the CPPCC
(Chinese People’s Political Consultative Conference) session, and the rights in inspection, and participation in
investigating major issues and special inspection organized by the authorities concerned. Finally, at the appropriate time,
the proportion of positions of the Democratic Parties in governments can be guaranteed to the minimum degrees. (Xiao,
2000, pp.192-193).

In short, we must give full play to the cooperation, the main theme of China's multi-party cooperation system. The
Democratic Parties should have a high sense of political responsibility and mission to share political morals, ideology
and undertakes with the Communist Party of China, play the role of democratic supervision and political participation
circling around the overall goals proposed by the governments and the Party committees at all levels. The Communist
Party of China and the Democratic Parties will cooperate closely to realize mutual progress and mutual development.
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This paper examines voters’ behavior and voting patterns as well as the factors influencing them using survey data of
the electorate carried out in selected parliamentary and state constituencies during the 2004 Malaysian general elections.
The findings from the study indicate that in the absence of major national issues, local issues pertaining to growing
social problems such as urban poverty, inadequate housing, environmental degradation, petty crimes among youth, and
drug abuse became more dominant. The issue of the establishment of an Islamic state also seemed to dominate the
thinking of much of the non-Malay electorate and women.
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1. Introduction

Studies of Malaysian politics since 1998 indicate that important new political trends have emerged. Initially, this
became evident during the 1999 general elections where there could be detected an ambivalence among the electorate in
their support for the two main coalition parties in Malaysia, the ruling Barisan Nasional (BN) or National Front and the
Opposition Barisan Alternatif (BA) or Alternative Front. The National Front coalition which has been ruling the Federal
Government since Independence in 1957 (via its predecessor, the Alliance or Perikatan) comprises among others three
political parties representing the three main ethnic groups namely the United Malay National Organisation (UMNO),
the Malaysian Chinese Association (MCA) and the Malaysian Indian Congress (MIC). The emergence of the
multi-ethnic and multi-religious BA coalition suggested imminent and irrefragable changes - a harbinger of a more
unified, democratic and egalitarian Malaysia (Gomez, 2004; Loh and Saravanamutu, 2003). Previous by-elections
results also seem to indicate that although the BN won in five of the seven by-elections, the BN has still not managed to
retrieve overwhelming Malay support (Welsh, 2004). The Opposition remains a serious challenge to the ruling coalition
party particularly in the urban non-Malay constituencies and rural Malay heartland. It is the purpose of this paper to
examine the conduct of the 2004 general elections at federal and state levels, in particular, the political involvement of
the electorates, voting patterns and voting behavior.

2. Methodology and Data

A survey was carried out as one of the means to obtain primary data on the involvement of the Malaysian electorates in
politics and its related activities, important issues and their influence on voting behavior in the 2004 general elections.
The survey was administered through a structured questionnaire that contains questions on the socio-economic and
demographic status of the respondents, their involvement in political parties as well as participation in elections,
opinions on important issues pertaining to the economy and politics of the day, both at the local and national levels. One
thousand questionnaires were distributed a week before the polling date, out of which 671 forms were returned and the
findings presented here are based on these completed questionnaires.

3. Background of Respondents

The profiles of respondents are shown in Table 1. Although 671 questionnaires were completed, there are variations in
the proportion of respondents who did not answer a particular question. In terms of gender, the proportion of males in
the sample was slightly larger than the females while the ethnic distribution was heavily skewed on one ethnic group -
Malays. The data show quite an even distribution of the respondents by age groups except for those above 55 years,
highest academic qualification, as well as across the states. The distribution by occupation also shows its biasness
towards the professional and managerial jobs which was closely related to the respondents’ academic qualification.

Respondents were asked about their political involvement and participation and its related activities and the results are
shown in Table 2. The proportion of respondents who were members of a political party is slightly less than half
compared to non-members. More than half of them had become members for a period of longer than 5 years (60%).
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This indicates that their involvement in political parties had begun at quite a young age considering that about 65
percent of the respondents were 40 years or younger. Table 2 also lists out the three main motivating factors which
influenced the respondents to become members of a political party namely, personal awareness, influence of political
leaders or events, and encouragement from family members and friends. It is interesting to note that almost 40 percent
of the respondents claimed that their involvement in political parties were driven by personal awareness, and 70 percent
of them who went out to vote felt that it was their duty to do so. This is indeed a good sign for the development of a
democratic polity as voters believed that they could play a constructive role in the decision-making process of the
country.

What is also interesting to observe is the fact that more than a third (35%) of the respondents were of the opinion that
their involvement or membership in a political party were influenced by a particular event and/or leader. The last reason
cited by the respondents may also help to explain the impact of a particular major event on the electoral politics of the
country, as illustrated in the sacking of Anwar Ibrahim as Deputy Prime Minister in 1998 or the resignation of Mahathir
Mohamad as Prime Minister in 2003. In fact, it has been argued by many quarters that the appointment of Abdullah
Ahmad Badawi as Mahathir’s successor had significantly contributed to the landslide victory of UMNO-led Barisan
Nasional in the March 2004 elections (Bowring, 2004). It was also contended that the Anwar issue which was
overshadowed by the “feel good” factor generated by the pledges made by Abdullah to implement overdue reforms at
the 2004 general elections had helped UMNO to win back the support of the Malay electorates which the party lost
quite significantly in 1999 (Bowring, 2004). Although 87 percent of the respondents were registered voters, only 59
percent went out to vote in the 1999 general elections. Among those who went to the polls, responsibility as a citizen
and the need to choose a good representative were the two main reasons that motivated them to vote. Meanwhile, the
basis for not voting in the 1999 general elections were due either to the fact that they were not qualified to vote or were
not registered voters at that point in time. A very high proportion of respondents (85%) stated their intention to vote in
the 2004 general elections.

Table 3 shows that about 63 percent of the respondents stated that they would vote for the sake of their party while 32
percent would do so for a particular candidate. This would, in turn, mean that the party would be represented by an
inappropriate choice of candidates. Slightly more than half of the respondents (55%) actually knew who their respective
Member of Parliament (MP) was while the proportion who knew their elected State Assemblyman (ADUN) was much
lower (38 %). Interestingly enough, there was not much variation in the proportion of respondents who thought that
they had an effective Member of Parliament or State Assemblyman (57% and 51% respectively). The data indicate that
social issue seems to be the most important current or topical issue in the 2004 general elections (32%), followed by
issues related to politics (17%), Islam (13%) and economics (13%). The remaining 25 percent cited for the category
‘Others’ include issues pertaining to education, development and morality. As expected, issues pertaining to former
Deputy Prime Minister, Dato’ Seri Anwar lbrahim, which dominated the 1999 general elections did not loom large or
was not a critical issue in the last 2004 elections. The “irrelevance’ of the Anwar Ibrahim as an important electoral issue
was reflected in the dismal performance of Parti Keadilan Rakyat (PKR) which was formed at the height of Reformasi
in 1998. Wan Azizah, Anwar’s wife was the only PKR representative in the Dewan Rakyat (House of Representatives)
after she defeated a famous ulama candidate from UMNO in a very contentious election for the parliamentary seat
(Bowring, 2004).

The data also reveal that 41 percent of the respondents were of the opinion that the main function of the Opposition in
the Malaysian political system was to act as a ‘check and balance’ on the ruling party. Almost 10 percent of the
respondents believe that the role of the Opposition was to debate on policies formulated by the Government of the day
while about six percent of them were of the opinion that the Opposition could actually provide an alternative view on
the economic development of the country. Another five percent of the respondent saw the role of the Opposition as part
and parcel of a democracy.

Opinions on selected issues were also obtained from the respondents as shown in Table 4. Almost 80 percent of the
respondents agree that they needed representatives from the Opposition to help champion certain issues as well as
interests of the community. However, about 40 percent of the respondents believe that Barisan Alternatif (BA) was not
capable of challenging the credibility of Barisan Nasional (BN). From our interaction with the respondents, they
generally agree that many of the problems associated with poor local governance could actually be resolved if
rate-payers (voters) were given the right to elect their own local councilors. It is heartening to note that quite a number
of respondents (70%) are of the opinion that local elections should be reinstated in Malaysia. The re-introduction of
local elections is important in ensuring greater accountability and transparency amongst public officials which, in turn,
will help promote efficient services and improve the quality of life for the local citizenry. In addition, the media which
continues to report ‘without fear or favor’ on issues and problems pertaining to local government is key in promoting
greater awareness about the importance of public accountability and transparency at the grassroots level. Quite a
number of them claim that they had become more aware of the issues and problems pertaining to local governance as
they felt that their quality of life had significantly been affected in recent years. In short, the lack of major national
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issues in the last elections had contributed to the growing awareness and subsequently, more attention being paid to
local issues by voters in urban areas.

As argued by many quarters including the Prime Minister himself, Islam was the most important ‘national’ issue in the
2004 general elections (Smith, 2004). However, it is interesting to note that the issue pertaining to Islam, namely
Islam Hadhari, and the proposed establishment of a full-fledged Islamic state by PAS, did not dominate the election
campaigns in constituencies or areas chosen for this survey. The responses to the two questions pertaining to
Islam/Islamic state (see Table 4) were quite unexpected. Almost 50 percent of the respondents believe that the ‘Islamic
state’ proposal by PAS should be supported by all parties. This helps to demonstrate that the Islamic state proposal had
also succeeded in attracting the support of those residing outside the Malay heartlands, namely urban Malays in Kuala
Lumpur and Selangor. What is even more interesting is that only 25 percent of the respondents believe that the
establishment of an Islamic state would pose a threat to the racial harmony of the country despite the active campaign of
the UMNO-led Barisan Nasional government in warning Malaysians of the potential ‘dangers’ of living under the
ultra-conservative PAS rule.

4. Voting Patterns

Voting patterns were examined across several selected background variables of the respondents. Table 5 shows the
proportion of voting participation of respondents in the 1999 general elections by party membership, gender, ethnicity,
age, academic qualification, and occupation. The tumultuous (1997-98) East Asian financial crisis and the ensuing
political upheaval which threatened the legitimacy of the Mahathir regime occurred prior to the 1999 general elections
had a significant impact on the participation of the citizenry in the country’s electoral process. As indicated in Table 5,
25 percent of party members did not cast their votes in that election as compared with 54 percent of non-party members.
It was later reported that the decision of the Election Commission not to allow more than 680,000 new voters (mostly
young people) to vote were to have serious implications on the outcome of the 1999 general elections.

The disenfranchisement of many new voters has also been reflected in the result of this survey in which more than 80
percent (83%) of those between the ages 21 to 30 did not cast their votes in the 1999 general elections. As shown in
Table 5 there is a major difference in the number of young voters aged 21 to 30 years who cast their votes as compared
to those who are in the older category. Only 17 percent of those between 21 to 30 years old voted in the 1999 general
elections as compared to almost 90 percent of those who are between 41 to 55 years old. The proportion of
respondents who were members of political parties who voted in the 1999 general elections (75%) was much larger than
those who were non-members (46%). Table 5 also shows that a much higher of proportion of males, Chinese, older
respondents, self-employed and those with secondary education or less voted compared to their respective counterparts.
It may thus be concluded that older Chinese male respondents seemed to believe that their participation in the electoral
process would have an impact on the outcome of the elections. On the other hand, there is not much difference in the
proportion of voters between Malays and Indians. It is also interesting to note that those with tertiary education were
less inclined to cast their votes as compared to their counterparts with a secondary school education.

Table 6 shows the voting preference between the candidate and the party across the various selected variables. Although
the proportion of respondents who voted for the party was larger than those who voted for the candidate across
constituencies, party membership, gender, age, ethnicity, qualification and occupation, the results indicate that there are
variations within some subgroups. Respondents of Kelantan registered the highest proportion of voters who voted for
the party, followed by ‘Others’, Selangor and Wilayah Persekutuan. Substantial difference is also observed between
party members and non-members with the latter registering 41 percent in relation to voting for the candidate, which is
almost double the proportion of respondents in the former category. There is not much variation in the proportion of
respondents who voted for the party or the candidate across the different age groups, gender, ethnicity, and occupation.
The proportion who voted for the party differs in academic qualification with 25 percent for certificate or diploma
holders and 41 percent for those with at least a university degree.

Another interesting finding of the survey is on the issue of political efficacy of elected representatives. Table 7 shows
that almost half (46%) of the respondents in Selangor believe that their state assemblymen were not effective. More
than 50 percent (53%) of the same respondents rated their MPs as not being effective (see Table 8). Perhaps, this
sentiment would later influence the shift in the electoral support of many Malays from the Opposition to BN in both the
urban and rural constituencies in the state of Selangor as reflected in the outcome of the last general elections when
several PAS ‘heavyweights’ were defeated by those from the BN. There is no doubt that the performance record of
elected MPs, particularly in urban areas, is important in determining the voters’ support in the next elections. From
Table 7, we can see that voters in Selangor who seem to be more critical of the performance of their representatives
before the 2004 general elections were the professionals (almost 40%) and those who were more educated (more than
40%). This is not at all surprising as the more educated, middle-class professionals are generally perceived to be more
‘politically’ aware about important issues of the day as well as their rights and role in a democracy. It is also interesting
to note that even though almost 80 percent of respondents in Kelantan (Table 7) were of the opinion that they had
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effective state assemblymen/women, many were actually influenced to switch their support from PAS to UMNO, as
reflected in the outcome of the 2004 general elections.

Respondents in general were positive about the role of the Opposition in Malaysia’s political system. It is again
interesting to note that older voters seemed to have a better understanding of and appreciation for the role of the
Opposition in Malaysian politics and society. More than 94 percent of those aged 56 and above as compared with 72
percent of those below the age of 31 actually believed that representatives from the Opposition were needed to represent
the interests of the community.

5. Discussion

The findings of this study suggest that apparently younger voters have less awareness of the role of the Opposition in a
democracy and this helps to explain their stronger support for the UMNO-led BN candidates. The older voters,
particularly senior citizens exhibited a more sympathetic understanding of the role of the Opposition than those in the
younger age group and, correspondingly, they would also tend to be the most optimistic about the future role of BA in
Malaysian politics and society.

The electoral theme of Islam Hadhari introduced by Prime Minister Abdullah Ahmad Badawi in the UMNO/BN
manifesto for the 2004 general elections aimed to promote a better understanding of role of Islam in the nation by being
more inclusive and appealing. Thus, Islam Hadhari was deemed to be “non-Muslim-friendly”, compared to PAS’
version of an Islamic state. Hence, as Khadijah (2007) argued, Islam as a major campaign ploy was touted not only by
PAS, but this was also strategically countered by UMNO with its own “brand” in the form of Islam Hadhari in order to
win back the votes of disillusioned Malays and simultaneously attract the Chinese electorate alarmed by the prospect of
the introduction of hudud law. As such, national issues such as the establishment of the Islamic state as proposed by
PAS seemed to preoccupy the thinking of many Chinese voters as much as it did for some Malay voters. It is interesting,
however, to note that the ideological differences between PAS and UMNO over the issue of the Islamic state received
mixed responses from members of the Malay community and their non-Malay counterparts. As evident from the results
of this survey, the Islamic state proposal did not have much influence ultimately on the thinking and subsequently, the
voting preference of the electorate in Kelantan and elsewhere. It may be concluded that despite the fact that Islam was
perceived as one of the most important national issues in the 2004 general elections, the shift in the voting preferences
amongst the Malay electorate in Kelantan was not solely motivated either by the “progressive” UMNO brand of Islam
or the “fundamentalist” type of Islam as propagated by PAS.

As expected, the growing “politicisation” of Islam in Malaysian politics and society seemed to concern many voters in
the Chinese-dominated areas or constituencies. While almost all Malays would prefer a Muslim to be the number one
leader of this country, a small proportion of the Malay respondents were fearful about the possibilities of living in an
Islamic state. The study also shows that fewer women were supportive of the idea of an Islamic State than men. This
could be because of the fear of strict restrictions and losing some kind of freedom that would affect their lives. However,
more women than men were of the opinion that leaders in their respective constituencies were doing a fine job.

Therefore, in the absence of any significant issues at the national forefront amidst Abdullah’s growing popularity and
the concomitant “feel good” factor, Islam “by default” assumed a major prominence in the 2004 general elections,
especially amongst the non-Malay electorate. The non-Malays were still reeling from the after-shock of electoral gains
of PAS in the 1999 general elections and the party’s subsequent triumphant mood as demonstrated by its 2004
manifesto on the establishment of an Islamic state. There was a real fear that the 2004 general elections might represent
an advancement of the previous one, with PAS on steady course towards capturing more states and simultaneously
increasing its share of the parliamentary seats, thus enabling it within a striking distance of forming the next federal
government and the repercussions that emerge from it. By contrast, simply by reversing Mahathir’s heavy
industrialisation focus (in the quest to achieve Vision 2020) and shifting more emphasis towards rural development,
Abdullah was able to effectuate a substantial Malay swing which went the other way at the previous general election.
This had meant that Islam did not stand alone as an issue but was inextricably mixed with other political issues such the
socio-economic status of the rural base.

However, Islam considered as a national issue was balanced with ‘local’ issues in certain constituencies. These include
issues pertaining to growing social problems including drug abuse and petty crimes among youth in the local
neighborhood. These problems, in turn, were believed to be associated closely with the problems of inadequate
housing, urban poverty, environmental degradation, mismanagement and poor governance of the local councils, which
accounts for emergence of a more vocal civil society in recent years. It cannot be overlooked, however, that the
“convergence” of local and national issues could be referenced to the personality of the new Prime Minister, Abdullah
Ahmad Badawi - the “Abdullah factor” which for the first time in Malaysia’s electoral history propelled the popularity
of the ruling coalition to unprecedented heights, as reflected particularly in the number of parliamentary seats won
(91%). Abdullah’s image and reputation for being, “Mr. Clean” which was carefully projected by the mainstream mass
media succeeded in swaying erstwhile undecided voters to support him and the new administration in the hope that
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badly needed institutional and systemic reforms from the Mahathir era could be implemented. In summary, Islam as a
dominant electoral issue has to be seen in the wider context of personalised politics in relation to the appointment of
Mahathir’s successor as the new Prime Minister, i.e. Abdullah Ahmad Badawi. Likewise, Abdullah’s electoral pledges
and promise to institute far-reaching reforms to combat corruption and promote efficiency in the delivery system struck
a chord at the “heartstring” of local issues.
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Table 1. Profile of Respondents

38

Variable Categories of Variable Frequency Percentage
Gender Male 368 54.8
Female 275 41.0
Did not answer 28 4.2
Ethnicity Malay 512 76.3
Chinese 46 6.9
Indian/Sikh 79 11.8
Did not answer 34 5.1
Age 21 - 30 years 242 36.1
31-40 181 27.0
41 -55 190 28.3
56 and older 58 8.6
Constituency Wilayah Persekutuan 173 25.8
Selangor 231 34.4
Kelantan 120 17.9
Others 147 21.9
Academic Secondary Education or less 223 33.2
Qualification Diploma & Certificate 191 285
Degree + 222 33.1
Did not answer 35 5.2
Occupation Professional/Managerial 240 35.8
Sales & Services 55 8.2
Housewife/Student/Unemployed 95 14.2
Self-employed 54 8.0
Did not answer 127 18.9
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Table 2. Involvement in Politics and Elections(Percentage)

Item Percentage

Membership of political party: Yes 44.3
No 55.7
Duration of membership: <1 year 14.9
1-5 years 25.4
6-10 years 20.7
>10 years 39.0
Motivation to become a party member:  Personal awareness 38.7
Family/friends 22.6
Influence by political leader/event | 34.8

Others 3.8
Registered voter: Yes 87.1
No 12.9
Voted in 1999 General Elections: Yes 58.7
No 41.3
Reason for voting: Responsibility 70.0
To choose good representative 26.9

Development progress 3.2
Reason for not voting: Not qualified 57.1
Unregistered voter 24.9
Others 18.0
New voter: Yes 28.8
No 71.2
Will vote in 2004 General Elections: Yes 84.7
No 15.3
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Table 3. Voting Patterns (Percentage)

Question Percentage
When you voted, do you vote for the candidate or the party? Candidate 31.9
Party 63.3
Don’t know 4.8
Do you know who was elected as your MP in the 1999 elections? Yes 55.4
No 44.6
Do you know who was elected as your State Assemblyman in the 1999 elections? Yes 38.3
No 61.7
Do you think that you have an effective Member of Parliament? Yes 57.4
No 33.1
Don’t know 9.5
Do you think that you have an effective State Assemblyman? Yes 51.2
No 29.1
Don’t know 19.7
What are the most important current/topical issue in the 2004 elections? Social 31.9
Politics 16.5
Islam 13.3
Economics 12.7
Others 25.6

Table 4. Opinions of Respondents on Selected Issues (Percentage)

Issue Agree Somewhat Disagree
Disagree

The government led by Barisan Nasional has succeeded in ensuring

" . . . 67.8 23.1 9.2
political stability and economic development of this country
The Islamlc state’ model as proposed by PAS should be supported 481 304 215
by all parties
The ‘Islamic state” issue is a threat to racial harmony and unity of 251 317 433
the country
We need representatives from the Opposition parties in Parliament
and State Legislative Assemblies to represent the interests of the | 79.6 12.8 7.6
community
Local elections should be re-introduced in Malaysia 68.3 21.0 10.7
The Barisan Alternatif is not capable of challenging the credibility

. . 41.3 33.3 254

of the Barisan Nasional government/party
Only Muslims can be appointed as Prime Minister of this country 76.7 10.7 12.6
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Table 5. Voting Participation in 1999 General Elections by Selected Variables(Percentage)

Variable Voted Did not vote
Party membership: Yes 74.9 25.1
No 459 54.1
Gender: Male 62.7 37.3
Female 52.6 47.4
Ethnicity: Malay 57.3 42.7
Chinese 69.6 30.4
Indian 59.5 40.5
Age: 21-30 16.6 83.4
31-40 78.8 21.2
41 -55 89.8 10.2
56 + 85.3 14.7
Academic qualification: Secondary & Below 63.5 36.5
Certificate/Diploma 57.4 42.6
Degree & Higher 53.6 46.4
Occupation: Professional/Managerial 65.1 34.9
Clerical 455 54.5
Sales/Services 56.4 43.6
Unemployed/Housewife/Student 51.1 48.9
Self-employed 81.5 18.9
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Table 6. VVoting Preference by Selected Variables (Percentage)
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Voted for
Candidate Party

Constituency: Wilayah Persekutuan 415 58.5
Selangor 37.8 62.2
Kelantan 15.7 84.3
Others 31.9 68.1
Party membership: Yes 24.9 75.1
No 40.7 59.3
Age: 21-30 35.1 64.9
31-40 35.3 64.7
41-55 30.6 69.4
56+ 29.4 70.6
Gender: Male 345 65.5
Female 32.3 67.7
Ethnicity: Malay 32.0 68.0
Chinese 435 56.5
Indian 35.2 64.8
Academic qualification: Secondary & below 32.9 67.1
Certificate/Diploma 25.3 74.7
Degree & higher 40.5 59.5
Occupation: Professional/Management 33.9 66.1
Clerical 33.7 66.3
Sales/Services 50.0 50.0
Unemployed/Housewife/Student 37.8 62.2
Self-employed 29.4 70.6
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Table 7. Effectiveness of State Assemblyman by Selected Variables(Percentage)

Effective State Assemblyman

Yes No
Constituency: Wilayah Persekutuan 75.3 247
Selangor 53.5 46.5
Kelantan 79.8 20.2
Others 58.5 415
Party membership:  Yes 68.3 31.7
No 59.1 40.9
Age: 21-30 61.5 38.5
31-40 65.4 34.6
41 -55 62.5 375
56+ 75.0 25.0
Gender: Male 62.4 37.6
Female 65.4 34.6
Ethnicity: Malay 63.9 36.1
Chinese 62.5 375
Indian 59.4 40.6
Academic qualification:  Secondary & below 70.2 29.8
Certificate/Diploma 66.7 33.3
Degree & higher 57.1 42.9
Occupation: Professional/Management 61.1 38.9
Clerical 75.6 24.4
Sales/Services 63.4 36.6
Unemployed/Housewife/Student 63.4 36.6
Self-employed 72.5 275
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Table 8. Effectiveness of Member of Parliament by Selected Variables(Percentage)
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Effective Member of Parliament
Yes No

Constituency: Wilayah Persekutuan 80.3 19.7
Selangor 47.4 52.6
Kelantan 73.0 27.0
Others 60.5 39.5
Party membership: Yes 64.1 35.9
No 62.2 37.8
Age: 21-30 67.0 33.0
31-40 63.3 36.7
41 -55 59.0 41.0
56+ 63.6 36.4
Gender: Male 59.7 40.3
Female 68.6 314
Ethnicity: Malay 65.1 34.9
Chinese 65.1 34.9
Indian 50.0 50.0
Academic qualification:  Secondary & below 69.8 30.2
Certificate/Diploma 64.9 35.1
Degree & higher 57.3 42.7
Occupation: Professional/Management 61.6 38.4
Clerical 75.8 24.2
Sales/Services 71.2 28.8
Unemployed/Housewife/Student 64.0 36.0
Self-employed 54.0 46.0
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Abstract

As far as the nature of a straight bill of lading is concerned, a straight bill of lading is a document of title. On the
contrary, the SWB does not belong to a document of title. Therefore, releasing the goods with production of straight
bills of lading does not make any exceptions. However, the regulations of the applicable law to the contracts of carriage,
the stipulations of the bill of lading, and the enforcement of the right of control to cargo of the shipper shall be taking
into account as well.

Keywords: Straight bill of lading, Document of title, Delivery the cargo against original Bills of lading

Is a straight bill of lading a bill of lading (hereinafter referred to as “B/L”)? If the answer is yes, does a straight bill of
lading possess the function of bill of lading that represents the goods? If a straight bill of lading that represents the
goods possesses the functions of the bill of lading, what is the relationship between the functions and the carrier’s
delivery of the cargo? The maritime law circle has argued these questions for a long time. To clarify some
misunderstandings on these questions is the aim of this paper.

1. Is a straight bill of lading a bill of lading?

The question that whether a straight bill of lading is a bill of lading always puzzles people. People shall not doubt that a
straight bill of lading is a bill of lading since we named the document after a bill of lading. However, a straight bill of
lading shall not be negotiated under China Maritime Code (hereinafter referred to as “CMC”), which makes it similar to
sea waybill (hereinafter referred to as “SWB”) apparently. Therefore, some scholars take it for granted that a straight
bill of lading is not a bill of lading but a SWB. Mr. Scrutton says that a straight bill of lading is a SWB under Bill of
Lading Act 1992. Another scholar considers the non-negotiable Bs/L shall include straight Bs/L and SWB in common
sense. Where the B/L stated “non-negotiable” on the front page and named the consignee, a straight B/L has no
difference with a SWB unless otherwise stipulated on the front page of the B/L. (Chu, 2003.p83) A straight B/L does not
possess the characters that a B/L does actually. It is only an alias of a SWB. (Xin, 1995.p48).

On the contrary, Professor William Tetley holds a straight B/L is different from SWB and so categorizes a straight B/L
into a document of title. (Chu, 2003.p83) An author points out definitely that a straight B/L is a kind of B/L and still
possesses the three functions of a B/L according to the general maritime laws and B/L acts of the countries of the world.
(Yang, 1999. P20) It is obvious that the difference between a straight B/L and a SWB is the basic annotation on whether
a straight B/L belongs to a B/L or not.

What is the difference between a straight B/L and a SWB on earth, if any? In my opinion, the key to the question lies in
whether the roles a straight B/L plays in shipping and trade are the same as a SWB does. If the roles played by a straight
B/L and a SWB are alike, it is obvious that the two documents have no difference. Or else, we should say that a straight
B/L is different from a SWB. The answer will come to conclusions upon what is the nature thereof and whether the
carrier shall release the cargo against the straight B/L issued by him. That is to say, whether a straight B/L is a B/L is to
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some extent the questions whether a straight B/L possesses the nature of document of title and whether the carrier shall
be liable for releasing the goods without presentation of the original straight B/L where it was issued.

2. What is the meaning of a document of title? Is a straight B/L a document of title?

A B/L is a document of title under English and American laws. However, there are arguments on what a document of
title is. Some Chinese scholars translate the “document of title” as a voucher of real right or property right. They hold
that the transfer of a B/L means the transfer of ownership of the cargo since a B/L is a voucher on which the carrier’s
delivery of goods based. Someone argues that a B/L possesses the same characters as property right does. (Zhou, 2003.
p43) Because the cargo represented thereby transfers as the B/L does, some scholars deem the “document of title” shall
mean the voucher of ownership. Some others take a B/L as a security of obligatory right. (Li, 2003. P34) In addition,
some people translate a “document of title” in very general terms.

In my opinion, we should clarify the fact at first that different state has its different meaning to specific legal term under
its unique legislation system. If this basic premise were ignored, we would never gain our ends of legal exchange. It is
one of important causes leading to law conflict to endue a legal term pertaining to a same legal element with different
meanings in different states.

What is on earth the meaning of document of title? As a legal term originated from the Common Law Legal System, It
is naturally that we shall explore its meaning in the traditions of Common Law Legal System. There is no authentic
interpretation for document of title in English common law. However, An English Act to Amend and Consolidate the
Factors Acts (the Factors Act, 1889) defines the “document of title” in article 1 which reads “(4) The expression
"document of title" shall include any bill of lading, dock warrant, warehouse-keeper's certificate, and warrant or order
for the delivery of goods, and any other document used in the ordinary course of business as proof of the possession or
control of goods, or authorizing or purporting to authorize, either by endorsement or by delivery, the possessor of the
document to transfer or receive goods thereby represented.” That is the legislative interpretation of “document of title”
in English statutory law. Of course, the definition includes a warehouse-keeper's certificate, which though included in
the Act of 1825 had been omitted in the Act of 1842, and had been held not to be a document of title. (Gunn v Bolckow,
Vaughan & Co. (1875), 10 Ch. App. 491.) However, a B/L is considered a “document of title” all the time. According to
Bills of Sale Act of English, the "Documents of title" used in the ordinary course of business as proof of the possession
or control of goods or authorizing the possessor of such document to transfer or receive goods, do not require
registration as bills of sale. (Bill of Sale Act, 1878, C.31) The English COGSA does not define a B/L. However, it is
obvious that a B/L is a “document of title” under Article 1 (b) of the Hague-Visby Rules, which provides that a
“Contract of Carriage” applies only to contracts of carriage covered by a bill of lading or any similar document of title.
Whereas the Hague-Visby Rules was incorporated in English COGSA 1971, therefore, we should say that a B/L is a
“document of title” under English legal system and that the “document of title” used in the ordinary course of business
is the proof of the possession or control of goods or authorizing the possessor of such document to transfer or receive
goods. An analogous provision can be found in Section 7104, the Uniform Commercial Code of the United States that
the negotiable document of title includes a warehouse-keeper’s certificate, a B/L, or any other document of title.

Now therefore, | conclude that:
(1). AB/L is a document of title.

(2). A document of title proves that goods are possessed or controlled by whom and proves that the possessor of the
same document has been authorized to transfer or receive goods represented thereby. However, there is no indication
that the word “title” in the common law legal system is the appropriate word for ownership or real rights in the civil law
system. Firstly, it is common knowledge that the concept of real rights derived from the civil law legal system differs
from the concept of property right in the common law legal system. Therefore, it is a faulty expression in legal
exchange to take a document of title as a voucher of real rights. Secondly, in any case, the possession or control of the
goods does not mean the possessor or controller has the property right of the goods. Since an important function a B/L
possesses is to prove that the cargo has already been taken over by the carrier and been in charge of the same person
stated in a B/L, a B/L is the evidence that proves the cargo is in whose charge, which does not indicate the status of
rights to the cargo. It is essential to prove who is in charge of the cargo for sharing the risks and responsibilities among
the shipper, the consignee, and the carrier. This is an acceptable theory in both the civil law legal system and the
common law legal system. As for the holder of a B/L or the consignee’s right to transfer or receive the cargo is
concerned, a B/L is a warranty voucher against which the carrier undertakes to delivery goods to the holder of the B/L
or to the named consignee who is authorized to take delivery of goods from the carrier at the port of destination.
Nevertheless, the possession of a B/L is in no case equal to having the ownership or other real rights. The possessor’s
right to transfer or receive the cargo is empowered by the shipper, which can be concluded in accordance with the
provisions that the relationship between the consignee or possessor of the B/L and the carrier with respect to their rights
and obligations shall be defined by the clauses thereof provided in Article 78 of China Maritime Code (Note 1), because
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in fact it was the shipper and the carrier who made and entered into the contract of carriage evidenced by the B/L and
stipulated the rights and obligations of the consignee or the possessor thereof, and that the carrier pays little attentions to
the rights and obligations of the consignee usually, consequently the shipper decides his requests to the consignee on his
own entirely. Therefore, the clauses of the B/L or the B/L itself do not empower the consignee to transfer or receive
goods, but the shipper does indeed. Thirdly, what is called that the possession of the B/L stands for possession of the
cargo is groundless as well. Since the holder transfer or receive goods pursuant to the authorization of the shipper, the
word “negotiable” means the cargo represented by the bill of lading can be transferred by the possessor thereof.
“Negotiable” does not mean the B/L itself is transferable. Since the B/L is the authorizing voucher that authorizes the
transferee to transfer the cargo to others or receive the cargo, it shall be passed on to the transferee of the cargo after the
resale contract was made by and between the consignee and transferee so that the transferee could receive the cargo.
Therefore, the passing of the B/L is a public expression that the former holder of the B/L has the intention to transfer the
cargo represented thereby to the latter and is independent of the possession of goods. Or else an absurd conclusion
would be drawn due to the carrier’s taking charge of the cargo that the carrier is the owner of the cargo in civil law legal
system because possession is the instrument of static public expression for ownership. It is obvious that to receive goods
is based upon authorization as well. Of course, the authorization grounds on the basic relation set up by the cargo sale
contract or other contract with respect to the disposition of the cargo between the shipper and the holder of the B/L or
the consignee. Fourthly, in view of the foregoing conclusions we may understand the reason why the B/L may provide
the rights and obligations of the third party acting as a consignee or a holder thereof is that the authorization and basic
contract relationship entitled the shipper and the carrier to do so. Fifthly, a B/L is not a security of obligatory right
because the possessor’s right to take delivery of the cargo or transfer the cargo is based upon contract authorization, and
that the B/L itself is just a authorization voucher evidencing that the possessor thereof was authorized to dispose the
cargo while not a token of right to possess or own the cargo.

Thus, | consider that the “document of title” shall be translated into Chinese as *“a voucher of possession and warranty”
since it has the two functions of receipt and authorizing disposition of goods.

Now comes to the question that whether a straight B/L is a document of title or not. It is obvious that a straight B/L is an
evidence of status of goods in the sense that a straight B/L indicates the goods are in charge of the carrier. As to the
wording “non-negotiable” stated in the B/L, according to the above-mentioned analysis, in fact it means that the goods
represented in the straight B/L are non-negotiable, and so it has nothing with whether the straight B/L itself may be
transferred. Though the goods are non-negotiated under a straight B/L, they may be received by and delivered to the
named person. Since the document of title just proves the holder thereof is authorized to transfer or receive the cargo
according to the above-mentioned English law, and that receiving of the cargo does not go beyond the meanings of
functions of the title document, so, a straight B/L still belongs to the document of title due to its function of receiving of
the cargo. Someone may ask that people also can receive the cargo where a SWB was issued, then why the SWB is not
a document of title. Article 3 (1) of CMI UNIFORM RULES FOR SWBS reads: “The shipper on entering into the
contract of carriage does so not only on his own behalf but also as agent for and on behalf of the consignee, and
warrants to the carrier that he has authority so to do. ” That means the contract of carriage of cargo by sea is not made
for the shipper himself but also for the consignee in the respect of receiving of the cargo. That is to say, that the
consignee acquires the right to take delivery of the cargo based upon the presumed agency ad litem. In contrast with the
SWAB, the consignee’s right is authorized by the shipper where a straight B/L was issued. The object of legal relationship
is also different between the case that the straight B/L was issued and that the SWB was issued. In addition, where a
SWB was issued, the consignee’s right to take delivery of the cargo relies upon the presumed entrustment of an agent,
by which the consignee entrust the shipper to hand over the cargo to the carrier for carriage and delivery to him. In the
occasion a SWB is used, it happens frequently that who has the ownership of the cargo is definite and the resale of the
cargo is rare. Moreover, the consignee is prone to be the buyer of the cargo or the affiliated company of the shipper,
therefore the SWB is used to settle the question that the B/L arrives later than the cargo does. It is obvious that the
shipper and the consignee have no intention to possess an authorization voucher of transfer or receiving of the cargo.
The shipper names the consignee directly and asks the named consignee to take delivery of the cargo basing on his
identity.

Therefore, a SWB is not a document of title because it is neither a voucher of taking delivery of the cargo nor an
authorization voucher. On the contrary, the straight B/L is a document of title because it is an authorization voucher of
taking delivery of the cargo.

It is thus clear that whether a transport document is a document of title depends upon entirely whether the shipper (the
seller as often happens) and the consignee (the buyer as often happens) has intention to transfer the cargo in transit or
whether the production thereof is required when releasing the cargo. If the answer is yes, the transport document is a
title document and vice versa.
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3. Does the consignee stated in the box of consignee of a straight B/L shall take delivery of the cargo with
production of original the B/L

There are two basic viewpoints with respect to whether the original straight B/L shall be produced when the consignee
declared to take delivery of the cargo. One of the viewpoints deems that the straight B/L is non-negotiable and not a
document of title, so the consignee may take delivery of the cargo basing on his identity without production of the
original B/L. The other viewpoint deems a straight B/L still belongs to a B/L since it possesses the three functions
thereof. Therefore, it is natural that the carrier releases the cargo against surrendering the original B/L. In China, subject
to Article 71 of Chinese Maritime Code, it is a condition that the carrier releases the cargo against surrendering the
original B/L.

Obviously, the first argument is untenable on the condition that a straight B/L belongs to Bs/L. The question is what is
the relationship between the attribute of a straight B/L as a title document and releasing the cargo with presentation of
the original straight B/L? Most scholars and practices review the question and conclude basing upon whether a straight
B/L is a document of title or not. Those who consider that a straight B/L belongs to a document of title draw a
conclusion that the carrier shall delivery the cargo with presentation of the original straight B/L where it was issued.
Whereas those who hold that a straight B/L does not belong to a document of title draw a conclusion that the carrier
may delivery the cargo without presentation of the original straight B/L where it was issued. (Xin, Jan. 15, 2003. Also,
see Jonathan Chambers, 2002. P29) In my opinion, with consideration of the original function of a document of title, a
B/L is an authorization voucher evidencing the possessor’s right to receive the cargo. Therefore, it is necessary to
produce the B/L when the possessor declares he want to take delivery of the cargo; otherwise, he is not able to prove
that he has the authorization. Now therefore, I conclude that it is the due contents that every original document of title,
including but not limited to a straight B/L, shall be presented before the holder to take delivery of the cargo.

The international practices vary in whether the carrier shall release the cargo with the presentation of the straight B/L.
The United States Pomerene Act does not require a straight B/L to be presented for delivery of cargo. The carrier is
entitled to deliver to the named consignee although the consignee is required to prove his identity. However, the
Pomerene Act required wording like “non-negotiable” shall be stated in the straight B/L. (Note 2) The HK Superior
Court held that HK law does not require the production of a straight B/L for delivery of cargo. (Note3) The recent
judicial precedents of English indicate that a straight B/L is a document of title. Therefore, the presentation of the
straight bill of lading for delivery of the cargo would be necessary even without any express stipulation since the House
of Lords ruled it to be a document of title. (Note 4)In Singapore, the carrier shall delivery the cargo to the named
consignee against the straight B/L, and shall confirm the consignee’s identity as well according to the case of APL v.
\oss Peer. The Singaporean court of Appeal held that although a straight B/L is made non-negotiable, it does not mean
that the parties thereto agreed to abandon the other important nature like the obligation to present the straight B/L for
releasing the cargo. It should be further emphasized that to take back the original B/L is the premise for the carrier’s
delivery of the cargo even a straight B/L was issued. To do otherwise will amount to misdelivery. Holland court held
that a straight B/L is a kind of Bs/L that are subject to the Hague rules/Hague-Visby rules and must be presented before
the cargo released in “The Duke of Yare”. So did the Reenes appellate court of France in “The MSC Magellanes”. The
superior court of Malaysia also held the carrier beached the contract because he did not take back the original B/L
before the cargo was released, even though he delivered the cargo to the consignee. (Jia,Aug. 3,2003) The Supreme
People’s Court Of The People’s Republic Of China held that a non-negotiable straight B/L is not a document of title,
therefore, the Hague rules is inapplicable to it in “Guangzhou Feida Electronic Appliances Factory of Wanbao Group v.
American President Lines Limited”. However, the court did not make general remarks upon whether the straight B/L
shall be presented before the cargo released and simply pointed out the applicable law of that case shall be COGSA
1936 of US. However, in the 13th maritime trial session held in Qingdao, over 50 delegates who come from ten Chinese
maritime courts and their higher people’s courts participated and got to a common view that the original straight B/L
shall be presented before the cargo released regardless the nature thereof and the relationship between such nature and
the negotiability of the straight B/L under China Maritime Code. It shows that Chinese judicial circle considers that a
straight B/L shall be produced without any exception before the consignee take delivery of the cargo.

According to Article 71 of China Maritime Code, A bill of lading is a document, which serves as an evidence of the
contract of carriage of goods by sea and the taking over, or loading of the goods by the carrier, and based on which the
carrier undertakes to deliver the goods against surrendering the same. A provision in the document stating that the goods
are to be delivered to the order of a named person, or to order, or to bearer, constitutes such an undertaking. The
provision that the goods are to be delivered to the order of a named person constitutes an undertaking indicates that the
presentation of the straight B/L is required before the cargo released. A scholar considers the provision shall be
interpreted that China Maritime Code deems such a clause in the B/L stating that the goods are to be delivered to the
order of a named person is a guarantee clause only. It does not mean that the original straight B/L shall be presented
before the cargo released. The scholar observed the lingual meaning of the legal clause obviously, however, he ignored
the performance of the undertaking requires the surrendering of the document in order to prove the one who requests the
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carrier to deliver the cargo to him has the right so to do. Therefore, only the named consignee represented in the straight
B/L produced the straight B/L can the authorized right be proved and can he take delivery of the cargo as well. Although
the explicit statement of the named consignee make the carrier know who has the warranted right, that can not
guarantee the carrier would not release the goods to the one who has no right to receive the goods. Suppose that a man
falsely claims to be the consignee but no production of the original straight B/L, it is very easy happens releasing the
goods to the man who has no right so to do. Therefore, the lingual interpretation of law must meet the legislative tenets,
otherwise it would be a misconstrued interpretation of the law even though it looks how good to satisfy the
requirements of logic and grammar. It is easily to cheat without the requirement of production the straight B/L,
therefore, China Maritime Code require the presentation of the straight B/L so as to preventing cargo fraud.

Some scholars consider that a B/L plays different roles in different segments of trade. The function of document of title
is non-existent in transport segment. Only when the B/L acts as commercial document or pledge document can the
function of the document of title works. (Si, 2000. P18) This is a misunderstanding. In fact, the possession of or control
over the goods, for which the document of title stands, means the physical status of the goods is that the goods are in
charge of the carrier. It is a basis for ascertaining the custody and protection responsibilities of the carrier. It does not
mean the holder of the B/L has property rights or real rights, which was even misunderstood by some west scholars who
consider that the possession of the B/L stands for possessing the cargo. That is wrong because the property rights are
dealt with by sale contract or other disposition contract and the transfer of ownership as well as other rights are
separated from the transfer of documents. Even though in the occasions that commercial documents including Bs/I are
required or the document is pledged the nature of Bs/L above-mentioned does not changed. What is pledged or
transferred is the authorization voucher instead of the ownership or real rights. People’s intention to transfer the goods
or pledge the goods constitutes an acceptable arrangement dealt with the rights in the goods and its variation. Whether
the holder of B/L can transfer or pledge the goods relies upon whether he has been entitled so to do according to the sale
contract or disposition contract. Therefore, a B/L is evidence that the cargo is in charge of the carrier and is an
authorization voucher in the transport segment. In contrast with a B/L in the transport segment, a B/L is only an
authorization voucher in the trade segment or in the security segment and the holder can take delivery of the cargo
thereby to achieve the aim of trade or pledge. Now the conclusion is the title document nature of B/L not disappear both
in the trade and transport segments.

Needs to point out is it is wrong that some scholars argue for the straight B/L may transfer between the shipper and the
named consignee. (Xu, 2004. P1) The reason is they misunderstood the transfer of a B/L, which means the transfer
thereof among the third parties other than the delivery and handover between the shipper and the consignee. The
delivery and handover between the shipper and the consignee is to go through the necessary formalities so that the
consignee who was authorized could prove his right to transfer or receive the goods. That delivery and handover is not
transfer of B/L. Furthermore, the property rights are entirely settled according to the sale contract or contract of cargo
disposition made and entered into by and between the shipper and the consignee. The delivery and handover does not
resolve the variation of the property rights of the goods. As a result, the viewpoint that takes the delivery and handover
between the shipper and the consignee as transfer of B/Li is of no help to illustrate the nature of a B/L as a title
document. Mr. Xin Haibao (Jan. 15, 2003) points out that the delivery and handover of a B/L between the shipper and
the consignee does not belong to transfer thereof. In addition, to take the delivery and handover of a B/L between the
shipper and the consignee as transfer thereof conflicts with Chinese law because Article 79 of China Maritime Code
provided that a straight bill of lading is non-negotiable.

Thus, it can be seen that there are no same provisions and practices on whether the straight B/L is required to be
presented before the cargo released. Therefore, the key is the choice of applicable law. Needs to clarify herein is
whether the applicable law can apply to the specific case or not is subject to the provisions of the applicable law. For
example, the Pomerene Bills of Lading Act only applies to the transportation of goods in the United States and from a
place in the United States to a place in other country, therefore, where the transportation of goods is unrelated to the
ports of the United States, it does not mean that the carrier may release the cargo without presentation of the straight
B/L even the Pomerene Bills of Lading Act is the applicable law. Then the case is subject to the provisions on whether
the carrier may release the cargo without presentation of the straight B/L, which provided for in the proper law decided
according to the conflict rules of the state of the court. In addition, the performance of the right of control over the
goods shall be deemed as cancellation of the authorization to the consignee. Therefore, the consignee has no right to
transfer or receive the goods any more. However, the straight of B/L still possess the function that evidences the status
of the goods.

4. Conclusions

As far as the nature of a straight B/L is concerned, a straight B/L is different from SWB mostly because the former is
evidence proving the goods status and is an authorization document, whereas the latter is not an authorization document.
Therefore, whatever provisions the states of the world provided for shall not influence the carrier’s obligations to
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deliver the goods to the holder of the straight B/L against the surrendering thereof in theory. However, in practice, it
shall be subject to the applicable law, the stipulations of the straight B/L, and the enforcement of the shipper’s right of
control over the goods. There is no relative independency between whether a straight B/L is a document of title and
whether it is required to deliver the goods to the consignee against the surrendering thereof. All Bs/L are authorization
vouchers for taking delivery of the goods and so it is the premise to surrender original documents to the obligor so that
he could perform his obligations. Therefore, as a document of title, it is necessary to produce the straight B/L before
releasing the cargo.

References

Chu, Beiping. “New Perspective on Delivery of Cargo Without Production of Original Straight Bill of Lading” .Annual
of China Maritime Law. \Vol.14.p83.

Xin, Yuxin. (1995). “A New type of Transport Documents: SWB”. International Commerce. 5. p48.

Yang, Binbing. (1999). “On the Title Document Nature of a Named Bill of Lading”. Practice of Foreign Economy and
Trade. 7. p20.

Zhou Ning. (2003). “The Legal Nature of Bill of Lading”.China Water Transport. 3. p43.

Li, Xuelan. (2003). “On the B/L as A Document of Title”. International Commerce Research. 3. p34.
Gunn v. Bolckow,Vaughan & Co. (1875).10 Ch. App. 491.

Bills of Sale Act. (1878). (c. 31), s. d, Vol.2. title BILLS of SALE.

Xin, Haibao. (2002). “The Straight B/L Shall Be Eliminated”. People’s Court Newspaper. (Jan. 15, 2003).

Jonathan Chambers. Translate by Zhang Min, Wang Zhen. “COGSA 1971 Shall Not Apply To Straight B/L”. China
Arbitration.12. p29.

Jia Hao. (2003). “A Probe Into Cases Regarding Straight B/L”. [Online] Available: httpp://www.ccmt.org.cn (Aug. 3,
2003).

Si, Yuzhuo. “Theory And Practice On Delivery Of Cargo Without B ills of Lading”. Annual of China Maritime Law.
\Vol.11.p18.

Xu, Xiaoxian. (2004). “An Analysis On the Argumentations Regarding Delivery of the Goods Without The Original
B/L”. CMLA News Letter. 6. p1.

Notes
Note 1, See Article 78 of China Maritime Code.
Note 2, See the Pomerene Act 1916.

Note 3, See "The Brij". The court held that the essence of a straight B/L is nonnegotiable, so it is unnecessary to present
thereof before the cargo released.

Note 4, See the”Rafaela S”. Also see the “Happy Ranger”. The Obiter Dictum of the “Happy Ranger” indicates that it is
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world country and the world administration or the global country and the world administration should be established.
Through further researches to the global system governance, experts and scholars can exert various methods to
rationally design and scientifically demonstrate the future ideal society for the human. But in actual actions, “we must
utilize various political actions to realize more effective international cooperation. And then, the global existing and
anticipated problems can be controlled (Beck, 2000, P.156).”

The tenet of global system governance should benefit the whole human. From this headstream, we can deduce that the
future ideal society of human is to bring the global system governance into the scientific and rational orbit, establish the
democratic, equal and free social system from everyone to various layers of the whole world, which can furthest
maintain and guarantee all individual benefits, give attention to all national actual benefits and long-term benefits,
promote the balance development and sustainable development of all nations and countries, ensure the mutual harmony
and mutual adaptation between the development of human society and the natural ecological environment, effectively
prevent and avoid the global disaster which may influence human, and effectively reply various threats faced by the
whole mankind, and maintain and ensure the security of the whole people.

On the road leading to the future ideal society of human, we need overcome the obstacles existing in human, i.e. the
limitation of recognition and the limitation of benefit. For example, individual strong nations or countries attempt
replacing the global benefit with the benefits of their nations or countries, attempt replacing the global will with the
wills of their nation or countries, and attempt establishing the local hegemony over the unity, and this sort of global
system governance is certainly not extensively accepted by all nations and countries. The premise to realize the global
system governance is that human achieve the uniform cognition to the object, strategy and behavior of the global system
governance. “Human should be educated to possess global opinions and speak from the global view (Mel Gurtov, 2000,
p.337).”

4. State of global system

It belongs to the rational cognition category to analyze and describe the state of global system. The course of
globalization closely goes with the arousal of human sense. From Revival of Learning to Great Geographical Discovery
and Religion Reform, from science revolution to initiation revolution and the industrial revolution, a series of heavy
hammer smash half of the chains, which liberates half of the human sense from the theological superstition, and makes
human grasp the scientific tool to know the nature, therefore, the human cognition to the pure objective nature has
achieved the rational level. However, human still can not hold the scientific toll to know the human society, and the
human cognition to the half subjective and half objective human society has not achieved the rational level. The half of
the human sense has not been librated from the ignorant fetters.

Because the sense of human behavior is influenced by the components of cheat and anti-sense and it is diagnosed and
analyzed by the subjective wills and requirements of system health and system perfection, many problems objectively
exist in the state of global system. On the microcosmic layer, human can not effectively solve the harm induced by
individual self-concern behaviors to others, family, team, organization, society and environment. On the middle layer,
human can not effectively solve the problem that various force groups monopolize national regime and implement
autarchy governance. On the macro layer, human have not established the effective mechanism which can conciliate
conflicts of value concept and actual benefits among nations and countries, and harmonize the relationship between
human social development and natural ecological environment of the earth. Therefore, the state of global system can be
continually improved along with rational direction in above aspects. “Real history is knitted by real tribulations which
can not be correspondingly reduced because of the increase of measures to eliminate tribulations (Max Horkheimer,
2006, P.32).” No matter from which layer in the system or which position on the earth we consider, the human live is
still far away from the justice society that human expect. “Up to now, the problem puzzling us is why paupers are
poorer and poorer and rich men are richer and richer (Herbert, 2005, P.142).”

Both sign and essential of sense are based on the science. “Science is a great glossary in our times, but nobody can
really consider and review it. For the problem which things compose the science, there is not a uniform or lineal
definition all along (William, 2006, P.4).” That should mainly aim at the domains of human science and social science.
On the one hand, “because the present anthropology is dissevered by different influences which sometimes conflict each
other, so many anthropologist lacks a sort of clear figure feeling or intention feeling. Many anthropologists don’t know
what values early scholars’ research values possess, and don’t know what values their own researches have (William,
2006, P.11).” On the other hand, “when we introduce the theory of sociology, we will find that different scholars will
develop different theories, and the differences among them are huge (Jonathan, 2006, P.18).” “The bone of contention
rests with whether the theory of sociology can become into science. Some human think it can and some human think it
cannot, and someone keeps neutral (Jonathan, 2006, P.1).” For the strict meaning, the development levels of human
science and social science are still in the primary stage which corresponds to the primary mathematic stage in the
mathematic domain, or the geocentric theory stage in the astronomy domain, or the element theory of “gold, wood,
water and fire” in the physical domain, and though the description and cognition to the research object possess certain
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reason but that is indistinct and injudicious. For example, the basic theory in the domain of social system engineering is
still comparable weak, and one important branch decision theory is not propitious to deeply analyze the complex
problem, and the present decision theory and its application are only limited in the bilateral decision model for the
situation composing, and the multilateral decision model has not been established. For the object optimization, the
decision theory is still limited in the unilateral decision model, and the public decision model has not been established.
The decision model is going to transform from the simple decision theory to the complex decision theory. The main
body of strategy, the object of behavior and the relationship of benefit and loss are basic concepts which should be first
cleared. The breakthrough of theoretic researches about multilateral decision and public decision will offer more
convictive scientific tool and method to analyze the solution of the problem of social system engineering.

Aiming at the research of the global system, the cooperation of human science and social science should be further
strengthened. On the global layer, the social system engineering needs the participation and cooperation of many
subjects and domains such as the domain of social psychology. The direct feeling indicates that the same as the mutual
jealousy, suspicion and hatred existed #r among individuals, they also existed among different nations, different
countries, different cultures, and these unhealthy psychological reactions and actions not only seriously disturb the good
developments of national relationship, international relationship and multilateral culture relationship, but also possess
negative functions to produce hatred, deepen difference and induce conflicts. The cause and effect of this negative
phenomena lack not only deep theoretical research, but the practical countermeasures of prevention. Therefore, the
global layer inaugurates new research direction for the macro social psychology.

5. Evolution of global system

The human civilization is the highly general description for the development of human society, and the evolution of
global system can be analyzed based on two dimensions including the civilization character and the civilization type.

According to the character of civilization, there are two sorts of civilization. The first sort of civilization is the
civilization between human and nature, i.e. the civilization produced and developed in the relationship between human
and nature. The second sort of civilization is the civilization between human and human, i.e. the civilization produced
and developed in the relationship between human and human. Every sort of civilization puts up different types in
different historical terms.

For the first sort of civilization, the development course of human civilization, i.e. the evolution of global system, can
be divided into five eras including the era of region, the era of globalization, the era of solar system, the era of Milky
Way galaxy and the era of whole universe from far past to infinite future. The order, character, range and civilization
type of every era are seen in Table 1. “In the 21st century, the development of spaceflight technology is developing new
civilization space for human. Tsiolkovskiy said that the earth is the cradle of human, and human can not live in the
cradle for ever. The ideal of this spaceflight pioneer is gradually changed into exploring actual action today (Wang,
2001, P.429).” Therefore, the first sort of civilization of human society has entered into the transition stage from the era
of globalization to the era of solar system.

For the second sort of civilization, except for traditional standard giving priority to the productivity, the definition of
civilization must be peaceful and harmonious at least. Human cannibalism war is absolutely the behavior that human
deviate from civilization and Human wildness and beastliness in the war is absolutely not the humanity of civilization.
If only wars exist, human society is not civilization. The ability to create and maintain the peace is one of necessary
important signs in human civilization. In the dimension of the second sort of civilization, the entire lifecycle of human
development can be divided into three stages including former wild stage, middle stage with half civilization and half
wildness, and upper stage of civilization. Up to now the development of human society has not only civilized glory and
resplendence, but also uncivil sin and darkness, so the course of the second sort of civilization is still in the stage of half
civilization and half wildness.

This is the general explanation for the evolution of global system by the character of civilization and the size of type. As
viewed from the global system, by means of the computer glossary to compare the modern human civilization, and the
first sort of civilization can be called as the hardware civilization which is in the relatively mature and developed state,
and the second sort of civilization can be called as the software civilization which is still in the relatively puerile and
undeveloped state.
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Table 1. The development course of the first sort of civilization
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Order of era

Character of era

Range of era

Type of civilization

The first From origin to the Great
civilization Era of region Geographical Discovery, the Land civilization
era global abroad emigrations begin
The second From the Great Geographical Lo
A N . Land civilization +
civilization Era of globalization | Discovery, the global abroad A
A . ocean civilization
era emigrations begin thus far
The third From the accomplishment of Land C|y|!|_zat|9n *
R - ocean civilization+
civilization Era of solar system | globalization to the planet .
Do primary outer space
era immigration in the solar system L
civilization
From the planet immigration in Land civilization +
The fourth . S
o Era of Milky Way the solar system to the planet ocean civilization +
civilization S T . i
era galaxy emigration in the Milky Way middle-level outer
galaxy and out the solar system space civilization
. From the planet immigration in Land civilization +
The fifth . . S
Lo Era of entire the Milky Way galaxy to the ocean civilization +
civilization . L .
era universe immigration out the Milky Way super outer space

galaxy

civilization
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